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Courts of Appeal. 
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ST. LOUIS, MO., APRIL 27, 1894. 


The death of David Dudley Field removes 
one who, by common consent, was the ablest 
law reformer of the age. Mr. Field’s pro- 
fessional career extended over a period of 
some sixty years, connecting with the present 
the period when Marshall, Kent and Story 
were still among the living, and at his death 
he had become perhaps the most distinguished 
of living lawyers and certainly had won a 
place among the foremost jurists of modern 
times. The codification of laws was the work 
to which he devoted the best efforts of his 
long career. By legislative appointment in 
1847, Mr. Field, as commissioner on practice 
and pleading, began his codification of the 
laws of the State of New York. His codes on 
civil procedure and on criminal procedure 
were completed in 1850. The radical design 
of the new system of civil procedure was to 
obliterate the distinction between the forms 
of action and between legal and equitable 
suits, so that all the rights of the parties in 
relation to the subjects of litigation can be 
determined in one action, instead of dividing 
them between different suits. 

The civil code has been adopted in twenty- 
four States and Territories, and is the basis 
of the legal reform established by the new 
judicature act in England, and of the prac- 
tice in several of the English colonies, in- 
cluding India. Eighteen of the States and 
Territories have adopted his code of criminal 
procedure. His later work has been mainly 
in the direction of reform and codification of 
the law of nations and has made his name 
known throughout the world. 





———— 


The New York Law Journal in the course 
of an interesting review of the question of 
dying declarations takes occasion to com- 
mend the action of the Supreme Court of 
Missouri in State v. Johnson, 24 S. W. Rep. 
229, in reversing a conviction for man- 
slaughter because of the admission of state- 
ments of the deceased as dying declarations, 
holding that such declarations were incompe- 
tent because it did not appear with sufficient 
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definiteness that deceased was in actual ex- 
pectation of death when he made them. On 
the other hand, the recent decision of the 
Supreme Court of Washington in State v. 
Gile, 35 Pac. Rep. 417, is the subject of 
vigorous criticism. There the defendant, who 
was a surgeon, was convicted of manslaughter. 
The material facts alleged, and which the 
verdict established, were that, being em- 
ployed by the deceased to reduce a supposed 
dislocation of the head of the femur by sim- 
ply pulling the bone into its proper place, 
the defendant, after the patient had passed 
under the influence of an anesthetic and, 
therefore, without the latter’s consent, per- 
formed an unnecessary and highly dangerous 
operation with surgical instruments, from the 
effects of which, and subsequent improper 
and negligent treatment, the patient died. 
There was admitted in evidence a statement 
of the deceased, made in expectation of 
death, that he had been ‘‘butchered by the 
doctors and the old woman,’’ the latter pre- 
sumably a nurse or attendant. On this 
branch of the case the court said: 

‘*‘We think the dying declarations of the 
deceased were properly admitted in evidence. 
It was shown by competent testimony that 
after he had lost all hope or expectation of 
recovery, and while under a solemn sense 
of impending death, he made the statement, 
among others, that he had been ‘‘butchered’’ 
by the doctors and the old woman, Mrs. Mc- 
Cormick. The objection is that the declara- 
tion was but the expression of an opinion, 
and not the statement of a fact, as to the 
cause of the declarant’s death; but we are 
inclined to view it otherwise. The word 
‘butchered’ simply means killed in an un- 
usual, cruel, or wanton manner, and no 
more expresses an opinion than the word 
‘killed’ when used without qualification. 
The motion to strike out this portion of the 
testimony was properly denied.”’ 

The fallacy of this reasoning, says the New 
York Law Journal is that even if the de- 
ceased had used the word ‘‘killed’’ instead of 
‘*‘butchered,’’ his declaration would still have 
been one of opinion. One of the questions in . 
dispute was whether the operation and subse- 
quent treatment constituted the real cause of 
death, and upon such question any declara- 
tion of the deceased could be nothing more 
than opinion, and in the case of a laymen 
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only surmise or conjecture. The law is well 
settled that dying declarations are not com- 
petent evidence if mere expressions of opin- 
ion, belief or suspicion, but only when and 
in so far as they are statements of facts to 
which a living witness would have been per- 
mitted to testify on the stand (1 Greenleaf 
Ev., Section 159; Burns v. State, 46 Ind. 
311; People v. Taylor, 59 Cal. 640; People 
v. Shaw, 63 N. Y. 36). 











NOTES OF RECENT DECISIONS. 


ATTACHMENT—PENSION Monety.—There is 
some conflict of opinion as to how far pension 
money is exempt from execution or attach- 
ment. In Reiff v. Mack, the Supreme Court 
of Pennsylvania after a review of the authori- 
ties hold that under Rev. Stat. U. S. § 4747, 
a pension check deposited ina bank to the 
pensioner’s credit and for collection is not 
subject to an attachment execution. The 
court says: 


There can be no dount that congress has the power 
to protect pension money against seizure under our 
State laws until it shall have passed into the hands of 
the pensioner. U.S. vy. Hall, 98 U.S. 343. Buta pen- 
sion being a gratuity involving no claim of right, or 
agreement of parties, or rights of third persons (Har- 
rison v. U. S., 20 Ct. Cl. 122), I am unable to perceive 
any principle which would render it incompetent for 
congress to make that gratuity, even in his hands, in- 
aecessible to his creditors. That question, I think, is 
not one to be determined by reference to the constitu- 
tion of the United States, or to the powers of congress 
under the same, but by reference to the law of the 
State in which the question arises. Now, an unbroken 
line of decisions, from Fisher vy. Taylor, 2 Rawle, 33, 
down tosuch recent ones as Overman’s Appeal, 88 
Pa. St. 276; Thackara vy. Mintzer, 100 Pa. St. 161; 
Stambaugh’s Estate, 135 Pa. St. 585, 19 Atl. Rep. 1058; 
Ghormley v. Smith, 139 Pa. St. 584, 21 Atl. Rep. 135,— 
has settled the law inthis commonwealth that one 
may provide for another without exposing his bounty 
to liability for the debts or improvidence of the bene- 
ticiary. If a private person has that right in this 
State, why not the United States? And what sub- 
stantial difference can it make whether the provision 
be made through the medium of a trustee, or directly 
to the beneficiary? It has never been deemed indis- 
pensable that, e. g., in a gift of a separate estate toa 
married woman, a trustee should intervene between 
her and the grantor in order to protect her estate 
against the usual incidents of legal estates of married 
women. Wright v. Brown, 44 Pa. St. 224. True, in 
both this and the former instance cited as illustrations, 
the interest of the beneficiary is an equitable one. 
But I need not quote authorities to prove that, in this 
State, equity is part of the law, and that the legal 
rights and liabilities of persons are determined upon 
principles of equity. Neither, as [am well aware, is 
the analogy between the instances’cited and a case 
like this acomplete one; and, if it were, ‘analogies 





are as likely to misguide as to guide safely.’ Over- 
man’s Appeal, 88 Pa. St. 285, per Woodward, J., I 
have referred to them simply to show that the theory 
of our law does not exclude the possibility of the ex- 
emption Iam discussing. It seems to me, however, 
that, apart from theory, the question of the right of 
congress to exempt pension money, even in the hands 
of the pensioner, from seizure by his creditors under 
our State laws is no longer an open question, any 
more than that the language of the pension law is 
sutticient to indicate an intention xo to do. ‘This act,’ 
says Mr. Chief Justice Paxton. in Holmes v. Tallada, 
125 Pa. St. 133, 1385 17 Atl. Rep. 138, ‘not only protects 
the pension money from attachment while on its way 
to the pensioner, but it goes further, and declares 
that it “shall enure wholly to the benetit of such pen- 
sioner:” ’ and upon the strength of that declaration it 
was beld that where a pensioner, having received a 
check for accrued pension, indorsed and gave it to his 
wife, who drew the money and applied it to the pur- 
chase of real estate, taking the title in her own name, 
the property was not liable to seizure and sale for the 
husband’s debt. /d. We all know thatitis the law 
of Pennsylvania that where a married woman ac- 
quires property by gift, or by means of the proceeds 
of a gift, from ber husband. it may be taken by his 
creditors, who would otherwise be kept out of their 
claims. See Herr’s Appeal, 5 Watts & 8. 494; Duffy 
v. Insurance Co.,8 Watts & 8. 413; Stickney v. Bor- 
man, 2 Pa. St. 67; Coats v. Gerlach, 44 Pa. St. 48; Am- 
mon’s Appeal, 63 Pa. St. 284. Itis equally clear that 
the only exception to this rule can be where the gift 
by the husband to the wife is of something which, in 
his hands, would be exempt from seizure by his 
creditors. See Robb v. Brewer, 60 Towa, 539, 15 N. 
W. Rep. 420. Hence it follows that the logic of the 
decision exempting the property in the hands of the 
wife implies an exemption in the hands of the hus- 
bind of that whereby it was acquired. Itis further 
to be observed that the ruling in Holmes v. Tallada, 
supra, Was not put upon the ground that the check, 
not being cashed when indorsed tothe wife, repre- 
sented money in transit from the government to the 
pensioner, and, for that reason, at the time exempt 
from seizure under the first clause of section 4747, 
above quoted. See Farmer v. Turner, 64 Lowa, 690, 
21 N. W. Rep. 140; Hissem v. Johnson, 27 W. Va. 652; 
Hayward vy. Clark, 50 Vt. 617. It is, on the contrary, 
based upon the language of the last clause. declaring 
that the gratuity ‘shall inure wholly tothe benefit of 
such pensioner.’ Concerning that provision, it is 
said: ‘*‘We think the rational interpretation of this 
language is that the pensioner may use the money in 
any manner he may see proper, for his own benetit 
and to secure the comfort of his family, free from at- 
tacks of creditors. In his bands it was not 
liable to seizure.’”?’ Holmes v. Tallada, 125 Pa. St. 136, 
17 Atl. Rep. 238. I cannot understand this decision 
otherwise than as authorizing the inferences (1) that 
congress May exempt the gratuity given by it toa 
pensioner, in his hands, from liability for his debts 
under the laws of this State; (2) that by the language 
ofits enactment it has done so; and (3) that, there- 
fore, property acquired by means of pension money is 
exempt from levy and sale upon execution. So un- 
derstood, the case is in perfect harmony with the de- 
cisions in Crow v. Brown, 81 Iowa, 344, 46 N. W. Rep 

993, (holding that property purchased by a pensioner 
with pension money is exempt from execution or at- 
tachment by virtue of Rev. St. U. S. § 4747, and over- 
ruling a whole line of earlier cases to the contrary); 
Marquardt v. Mason (Iowa), 54 N. W. Rep. 72 (hold- 
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ing on the authority of Crow v. Brown, supra, that 
property purchased bya pensioner’s wife with the 
proceeds of a pension certificate presented by him to 
her was not to be subjected to the payment of a judg- 
ment recovered against the pensioner before the pur- 
chase); Bank v. Carpenter, 119 N. Y. 550,23 N. E. 
Rep. 1108 (holding that, where the reeeipts from a 
pension can be directly traced to the purchase of 
property, the latter isexempt from execution); Fol- 
schow v. Werner, 51 Wis. 85,7 N. W. Rep. 911 (hold- 
ing that the specific money received from the govern- 
ment in payment ofa pension cannot be attached); 
and a dictum in Haywood v. Clark, supra (similar in 
effect to the rulings in the cases just cited). Iam not 
unmindful of the fact that there are a number of au- 
thorities to the contrary. Besides, in the overruled 
Iowa cases (Webb v. Holt, 57 Iowa, 712, 11 N. W. Rep. 
658; Triplett v. Graham, 58 Iowa, 135,12 N. W. Rep. 
143; Farmer v. Turner, 64 Iowa, 690,21 N. W. Rep. 
140; Baugh v. Barrett, 69 Iowa, 495,29 N. W. Rep. 
425; Foster v. Byrne, 76 Iowa, 295, 300, 35 N. W. Rep. 
513, and 41 N. W. Rep. 22), the doctrine that the ex- 
emption from seizure enacted by Rev. St. U.S. § 4747, 
extends only to pension money remaining in the pen- 
sion office or its agencies, or while in course of trans- 
mission, and not to pension money paid and in posses- 
sion of the pensioner, or to property bought with such 
money in his or in his wife’s name, seems to be main- 
tained in the following: State v. Fairton, etc., Bldg. 
Ass’n, 44 N. J. Law, 376; Spelman v. Aldrich, 126 
Mass. 117; Faurote v. Carr, 108 Ind. 126, 9 N. E. Rep. 
350; Robion v. Walker, 82 Ky. 61 (overruling Eckert 
v. MeKee, 9 Bush, 355); Johnson v. Elkins (Ky.), 13 
S. W. Kep. 448; McFarland v. Fish, 34 W. Va. 548, 12 
S. E. Rep. 548; Friend vy. Garcelon, 77 Me. 25 (citing 
Knapp v. Beattie, 70 Me. 410, and the overruled Iowa 
cases); Berry v. Berry, 84 Me. 541, 24 Atl. Rep. 957; 
Cranz vy. White, 27 Kan. 319; Fulwiler v. Infield, 6 
Ohio Cir. Ct. R. 36. They are, however, clearly in- 
consistent with the latest deliverance of our Supreme 
Court on the subject to which they relate (Holmes vy. 
Tallada, supra), and therefore not applicable to the 
question before me. Under that decision, and those 
of other States which agree with it, it is my duty to 
hold that pension money in the hands of a pensioner, 
and property acquired by him or his wife with such 
money. are exempt from execution; and that, I think, 


settles this case. 
“When the defendant placed his check with the 


Farmers’ Bank for collection, and after collection by 
it received a credit with the bank for the amount, what 
did he do? He did not receive the money. The bank 
received it. The bank, however, does not hold it for 
him as his bailee. The deposit made the money paid 
upon the pension check the property of the bank. 
Thompson vy. Riggs, 5 Wall. 663, 678; Scammon v. 
Kimball, 92 U. S. 362, 369, 370; Bank v. Jones, 42 Pa. 
St. 586, 587. In return, the bank became debtor to the 
defendant for that amount (Bank v. King, 57 Pa. St. 
202, 205; Thompson vy. Riggs, supra; Mining Co. v. 
Brown, 124 U. S. 385, 391, 8 Sup. Ct. Rep. 531); 7. e., 
the defendant became the holder of a claim upon the 
bank, a chose in action (Bank vy. Millard, 10 Wall. 152, 
157, and cases there cited). In other words, in ex- 
change for the money paid by the government of the 
United States as a pension to the defendant, the latter 
became the owner of another kind of property (for a 
chose in action is property, — Carlton v. Carlton, 72 
Me. 115, 116; Ide v. Harwood, 30 Minn. 195, 14 N. W. 
Rep. 884; Vaughan v. Town of Murfreesboro, 96 N. 
C. 317,28. E. Rep. 676), viz. a credit with the bank 
which enabled him to draw uponit. This property, 








therefore (for a credit is property,—People v. Worth- 
ington, 21 Ill. 171), being acquired with pension money, 
and inthe hands of the pensioner, was, under the 
decisions I must regard as conclusive upon me, ex- 
empt from seizure for the owner’s—the defendant’s— 
debts under the law of this State. Neither can I per- 
ceive any inconsistency in this respect between the 
decision in Holmes v. Tallada, supra, which I am 
following, and that in Rozelle vy. Rhodes, 116 Pa. St. 
129, 9 Atl. Rep. 160, relied upon by plaintiff’s counsel. 
The language of the Supreme Court must be under- 
stood with reference to the facts to which it was ap- 
plied. Bank vy. King, 57 Pa. St. 202, 208; Hart v. 
Carroll, 85 Pa. St. 508, 511. The money attached, in 
Rozelle v. Rhodes, supra, was pension money. But it 
was neither in the hands of the pensioner, nor was it, 
by a general deposit in a bank, converted into another 
species of property. It had been placed by the pen- 
sioner in the hands of another as a bailee for safe- 
keeping, the identical money to be returned to the 
pensioner. It was held that, thus in the hands of the 
bailee, it might be attached. It may not be clear to 
me why this should be s0, whilst in the pensioner’s 
hands, or converted into some other kind of property, 
it would not be liable. But it is enough for us that it 
has been so decided, that the present case falls within 
the latter category, and that, therefore, the decision 
in Rozelle v. Rhodes, supra, is not here applicable. 
There are, indeed, in Holmes v. Tallada, supra, two 
expressions that may be referred to as making against 
my interpretation of that decision. The chief justice 
on page 136, 125 Pa. St., and page 238, 17 Atl. Rep. 
says: (1) ‘We need not discuss the question whether 
property purchased by a pensioner with the pension. 
money, and held in his own name, would be liable to 
execution for his debts. No such question is before 
us.’ And (2), ‘In Rozelle v. Rhodes, 116 Pa. St. 129, 
9 Atl. Rep. 160, the pensioner had deposited the pen- 
sion money with a bailee for safe-keeping, and it was 
held that it could be attached in the hands of the 
bailee. So here, if Jackson Tallada had deposited 
this money in his own name in bank, it might, under 
the authority cited, have been liable to attachment.’ 
(1) The former of these observations simply amounts 
to a declaration of that which, without it, is self-evi- 
dent, viz. that the facts of the case were not such as 
to render the decision upon them an express decision 
of the status of property acquired with pension money 
while in the hamds of the pensioner. That, however, 
the point is incidently covered,—that the proper rule 
upon it results logically from the decisiom of the pre- 
cise question in the case,—is not excluded by that 
statement. Nor, of course, can the latter by any pos- 
sibility be construed as being even an intimation that 
such property acquired with pension money would 
not, in the hands of the pensioner, be exempt. (2) In 
the other, the first sentence is but an accurate state- 
ment of what was decided in the earlier case, and a 
recognition of it as authority to that extent, and no 
further. The second sentence, following in immediate 
sequence, must be read inconnection with the first. 
So read, the word ‘deposit’ obviously has reference to 
a special deposit, such as was proven and passed upon 
in the earlier case, and is mentioned in Thompson v. 
Riggs, ubi supra. If, however, the learned chief jus- 
tice had in mind a general deposit in a bank, then it 
is equally clear, that, that question not being before 
the court, the observation is to be taken as intended 
merely for illustration or as an obiter dictum, and in 
either aspect, upon avery familiar principle, not au- 


thoritative. 
It would be an omission not to refer, in concluding 
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my discussion of this subject, to several decisions 
which, though not binding upon me, are entitled to 
great respect, and support the views I have expressed. 
In Moore v. March, 16 Wkly. Notes Cas. 239 (1885), 
the C. P. of Clearfield county, per Krebs, P. J., held a 
deposit by a peasioner of pension money in a bank 
not attachable. In Clark v. Ingraham (1881), 38 Leg. 
Int. 398, where defendant, a pensioner, had directed 
his banker through whom the pension had been col- 
lected, to give to defendant’s wife a certificate of 
deposit for an unused balance of the pension money, 
it was held by the C. P. of Tioga county, per Williams, 
P. J., that this deposit could not be attached for the 
defendant’s debt. In Stockwell v. Bank, 36 Hun, 583, 
it was decided that moneys received from a pension, 
and deposited in a bank in the name of the pensioner, 
were not subject to seizure by his creditors, the claim 
of the pensioner upon the bank by virtue of the de- 
posit representing the pension money itself. True, 
this decision is directly based, not upon Rev. St. U. S. 
§ 4747, but upon the Civil Code of New York, § 1393, 
providing that ‘a pension * * * granted by the 
United States - + * for military * * * services 
- ra. <9 exempt from levy and sale by vir- 
tue of an execution or in any other legal 

proceeding.’ But it is manifest that this enact- 
ment does not make the matter any clearer, or go any 
further, than the federal statute with which we are 
here concerned. The latter speaks of any ‘sum of 
money due or to become due to any pensioner.’ The 
former exempts the ‘pension’ granted by the United 
States. Now, a pension is defined to be ‘a periodical 
allowance granted by a government for services ren- 
. dered.’ And, Law Dict. ad verb. The word ‘pension’ 
as used in the New York statute is, in other words, 
identical in meaning with the ‘sum of money due or 
to become due to any pensioner,’ as used in the act of 
congress. Hence, if the one is to be understood as 
including property acquired by means of the gratuity 
received,—such as a credit ina bank,—the other ought 
to include it also. 

“For the reasons stated, I am of the opinion that 
the attachment ought to be dissolved. Iam glad to 
be able so to hold, consistently with the decisions in 
this State, as I understand them, because, apart from 
any authority, I feel very certain that the act of con- 
gress meant toexempt pension money, or property 
representing pension money, in whatsoever form, in 
the hands of the pensioner, from liability for his 
debts.” 





CriminaL LaAw—ADULTERY—ATTEMPT TO 
Commit—So.icitations.—A novel point was 
involved in the case of State v. Butler, 35 
Pac. Rep. 1093, decided by the Supreme 
Court of Washington. It was held that so- 
licitation to commit adultery is not attempt 
to commit adultery. Scott, J., says: 


It being impossible for one alone to commit adul- 
tery, as that requires the co-operation of two persons, 
it would seem to follow logically that one acting singly 
could not make an attempt. One person could no 
more attempt to commit adultery than he could attempt 
to commit a riot,which, under our statutes, requires the 
participation of three or more persons. The instances 
given inthe books where the solicitation of another to 
commit a crime is held to be an offense generally re- 
late to those acts or crimes which can be performed 
or committed by one person, or where the solicitation 





to commit the crime is an offense in itself, as distin- 
guished from an attempt. It is urged that a person 
may be convicted of adultery, or of an attempt to 
commit adultery, although not a direct participant 
in the act, by reason of aiding or abetting; butin such 
a case, where an attempt is charged against such 
third person, it should appear that there were two 
persons willing to committhe act of adultery, and 
that something was done in the way of‘an attempt. 
The cases upon this subject are very limited in num- 
ber. The case of State v. Avery, 7 Conn. 266, cited by 
counsel for appellant, which was decided in 1828, does 
not sustain this contention. That case was based upon 
a letter sent by the defendant to the wife of another 
man, containing words importing that she had acted 
libidinously towards the writer, and inviting her to 
an assignation for adulterous purposes; and it was 
held that the writing and sending of such letter was 
libelous. It was further said that it was immaterial 
to inquire whether the facts stated in the information 
amounted to a libel, or a solicitation to commit a 
greater crime, for, if they constituted an indictable 
offense within the jurisdiction of the superior court, 
it was sufficient for the purposes of that case. It was 
not decided that solicitation was an attempt to com- 
mit adultery. In Smith v. Com., 54 Pa. St. 209, de- 
cided in 1867, it was held that such solicitation did not 


amount to an attempt. 
A distinction has been sought to be drawn, in this 


particular, to the effect that solicitation to commit 
adultery is indictable as an attempt in those States 
where adultery is a felony, which was the case in the 
State of Connecticut, while in Pennsylvania adultery 
was but a misdemeanor. The distinction attempted 
to be drawn, it seems to us, is not sound in principle. 
It is based on the ground that in trivial misdemeanors 
the law will look upon an attempt to commit them as 
not of sufficient gravity to justify or call for punish- 
ment. The decision of the case last cited, however, 
was not founded upon this distinction, although it 
recognizes the fact that sucha one has been some- 
times made, in citing State v. Avery. The court evi- 
dently entertained a different view. The opinion 
says: ‘‘An attempt to commit a misdemeanor is a 
misdemeanor, whether the offense is created by stat- 
ute or was an offense at common law. These were 
the words of Baron Parke in the case of Rex v. Rod- 
erick, 7 Car. & P. 795, delivered in the year 1837. They 
have been adopted by the compilers on criminal law. 
1 Russ. Crimes, 46; 1 Archb. Cr. Pl. 19; Whart. Cr. 
Law, 79, 873.7 And apparently this had the sanction 
of the court. The reasons given in that case showing 
why solicitation should not be held an attempt to com- 
mit adultery apply with equal force whether adultery 
be a misdemeanor ora felony. These relate to the 
difficulty of determining what is a solicitation. ‘‘What 
expressions of the face,” says the court, ‘‘or double 
entendres of the tongue, are to be adjudged solicita- 
tion? What freedoms of manners amount to this 
crime? Is every cyprian who nods or winks to the 
married men she meets upon the sidewalk indictable 
for soliciting to adultery? And could the law safely 
undertake to decide what recognitions in the street 
were chaste, and what were lewd? It would be a 
dangerous and difficult rule of criminal law to ad- 
minister.” If adultery is a crime in this State, it is a 
felony, and, if solicitation is an attempt to commit 
adultery, it isa criminal offense here. Pen. Code, § 
303. It will be observed that this section makes no 
distinction between an attempt to commit a felony 
and an attempt to commit a misdemeanor, except as 
to the degree of punishment; and the distinction 
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above mentioned could not be recognized here, even 
if adultery was but a misdemeanor under the statutes. 
It may be well to note, however, what some of the 
courts and law writers have said relating to the sub- 
ject under consideration. In the case of Com. v. Wil- 
lard, 22 Pick. 476, it was held that the purchaser of 
spirituous liquor sold in violation of the statute does 
not subject himself to any penalty, either at common 
law, as inducing the seller to commit a misdemeanor, 
or under the statute. It was said in that case: “It is 
difficult to draw any precise line of distinction be- 
tween the cases in which the law holds ita misde- 
meanor to counsel, entice, or induce another to com- 
mit a crime, and where it does not. In general it has 
been considered as applying to cases of felony, though 
it has been held that it does not depend upon the mere 
legal and technical distinction between felony and 
misdemeanor. One consideration, however, is mani- 
fest in all the cases, and that is that the offense pro- 
posed to be committed by the counsel, advice, or en- 
ticement of another is of a high and aggravated char- 
acter tending to breaches of the peace or other great 
disorder and violence, being what are usually con- 
sidered mala in se, or criminal in themselves, in con- 
tradistinction to mala prohibita, or acts otherwise 
indifferent than as they are restrained by positive 
law.”? In the case of Com. v. Harrington, 3 Pick. 26, 
it was held that the letting of a house for the purposes 
of prostitution, with the intent that it should be thus 
used, was an offense at the common law. The keep- 
ing of such a disorderly house was not a felony, but a 
misdemeanor of a high and aggravated character tend- 
ing to general disorderly breaches of the peace, and a 
common nuisance tothe community. There was no 
statute in Massachusetts relating to it. In Whart. Cr. 
Law (9th Ed.), § 179, in speaking of solicitations, the 
author says: ‘Are solicitations to commit crime in- 
dependently indictable? They certainly are, as has 
been seen, when they, in themselves, involve a bteach 
of the public peace, as is the case with challenges to 
fight and seditious addresses. They are also indictable 
when their object is interference with public justice; 
as, where aresistance to the execution of a judicial 
writ is counseled, or perjury is advised, or the escape 
of a prisoner is encouraged.” ‘But,’ says the author, 
“isa solicitation indictable when it is not either (1) a 
substantive indictable offense, as in the instances just 
named, or (2) astage towards an independent con- 
summated offense??? And he says: “The better 
opinion is that, where the solicitation is not in itself a 
substantive offense, or where there has been no pro- 
gress made towards the consummation of the inde- 
pendent offense attempted the question whether the 
solicitation is, by .itself, the subject of penal prosecu- 
tion, must be answered in the negative;” and he 
maintains that solicitation is not an attempt to';commit 
adultery. In speaking of the subjeet further, he says: 
“For we would be forced to admit, if we hold that 
solicitations to criminality are generally indictable, 
that the propagandists, even in conversation, of 
agrarian or communistic theories, are liable to crim- 
inal prosecutions; and hence the necessary freedom 
of speech and of the press would be greatly infringed. 
It would be hard, also, we must agree, if we 
maintain such general responsibility, to defend, in 
prosecutions for soliciting crime, the publishers 
of Byron’s Don Juan, of Rousseaus’s Emile, or of 
Goethe’s Elective Affinities. Lord Chesterfield, in his 
letters to his son, directly advises the latter form illicit 
connections with married women. Lord Chesterfield, 


on the reasoning here contested, would be indictable 
for solicitation to adultery. Undoubtedly, when such 





solicitations are so publicly and indecently made as to 
produce public scandal, they are indictable as nui- 
sances or as libels; but to make bare solicitations or 
allurements indictable as attempts not only unduly 
and perilously extends the scope of penal adjudica- 
tion, but forces on the courts psychological questions 
which they are incompetent to decide, anda branch 
of business which would make them despots of every 
intellect in the land. What human judge can deter- 
mine that there is such anecessary connection between 
one man’s advice and another man’s action as to make 
the former the cause of the latter? An attempt, as 
has been stated, is such an intentional preliminary 
guilty act as will apparently result, in the usual course 
of natural events, if not hindered by extraneous 
causes, in the commission of a deliberate crime. But 
this cannot be affirmed of advice given to another, 
which advice such other person is at full liberty to 
accept or reject. Following such reasoning, several 
eminent European jurists have declined to regard so- 
licitations as indictable, when there is interposed 
between the bare solicitation, on the one hand, and 
the proposed illegal act, on the other, the resisting 
will of another person, which other person refuses 
assent and co-operation.” Inasomewhat later work 
(1 Bish. Cr. Law), a partially contrary view is in- 
dorsed. This author goes further. In section 768 he 
says: “‘Though, to render a solicitation indictable, it 
is, as in other attempts, immaterial, in general, 
whether the thing proposed to be done is technically 
afelony ora misdemeanor, still, as the soliciting is 
the first step, only, in a gradation reaching to the 
consummation, the thing intended must, on principles 
already explained, be of a graver nature than if the 
step lay further in advance.” He is of the opinion 
that solicitation is an attempt to commit adultery as a 
necessary step or ingredient in the offense. Section 
767. 
The question isa somewhat vexed one under the 
conflict of authorities relating to the various phases 
of the subject. The inquiry in this case is not whether 
solicitation to commit adultery is an offense in itself 
of adistinct character, but whether it is an offense 
because itis an attempt to commit adultery. The 
instances of such solicitation which have been brought 
to the attention of the courts are but few indeed, ex- 
tending over a long period of years, but resort can be 
had tosome of a kindred nature, or perhaps, more 
properly, which have a bearing on some of the prin- 
ciples involved. In the case of Rex v. Butler, 6 Car. 
& P. 368, decided in 1834, sometimes cited, it was 
said: ‘“‘An attempt to commit a misdemeanor created 
by statute is a misdemeanor itself;’”’ citing Rex v. 
Harris, 6 Car. & P. 129. In Shannon vy. Com., 14 Pa. 
St. 226, it was held that a conspiracy to commit adul- 
tery was not an offense; and in Miles v. State, 58 Ala. 
390, a similar decision was arrived at. Adultery was 
but a misdemeanor, however, in that State also, 
though it is not apparent that any importance was 
attached to this fact in either of these cases. In Cox 
v. People, 82 Ill. 191, it was held that solicitation to 
commit incest was not an attempt to commit the crime 
of incest, which was a felony. We have not failed to 
note the criticism of this case, and the citation it relies 
on from Wharton’s Criminal Law, above quoted by 
Mr. Bishop in his valuable work. But the case also. 
relies on Smith v. Com. and Com. v. Willard, supra; 
and these cases are authority, as we view them, with 
other authorities herein cited, on the ground that the. 
distinction mentioned sometimes drawn between 
attempts to commit felonies and attempts to commit 
misdemeanors, or between attempts to commit grave, 
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as distinguished from trivial, misdemeanors, is not a 
well-established one, nor well founded, when viewed 
merely as an attempt, and not asa substantive offense. 
Now, it seems to us that solicitation to commit 
adultery is no part of the act of adultery itself, and 
consequently cannot be held to be an attempt. 








SUGGESTED AMENDMENTS IN THE 
LAWS OF THE STATES AUTHORIZ- 
ING THE ARREST AND DETENTION 
OF FUGITIVES FROM JUSTICE IN 
ANTICIPATION OF THE EXECUTIVE 
DEMAND. 


The matter of extradition between the 
States composing the Union, and the proceed- 
ings incidental to extradition, are governed 
in part by the federal constitution and acts 
of congress, and in part by laws enacted by 
the several State legislatures. The act of 
congress upon this subject reads as follows: 
‘‘Whenever the executive authority of any 
State or Territory demands any person as a 
fugitive from justice, of the executive au- 
thority of any State or Territory to which 
such person has fled, and produces a copy of 
an indictment found, or an affidavit made be- 
fore a magistrate of any State or Territory 
charging the person demanded with having 
committed treason, felony, or other crime, 
certified as authentic by the governor of the 
State or Territory from whence the person so 
charged has fled, it shall be the duty of the 
executive authority of the State or Territory 
to which such person has fled to cause him 
to be arrested and secured, and to cause no- 
tice of the arrest to be given to the executive 
authority making such demand or to 
the agent of such authority appointed 
to receive the fugitive, and to cause 
the fugitive to be delivered to such 
agent when he shall appear. If no such 
agent appears within six months from the 
time of the arrest the prisoner may be dis- 
charged. All costs and expenses incurred in 
apprehending, securing and transmitting such 
fugitive to the State or Territory making such 
demand shall be paid by such State or Terri- 
tory. Any agent so appointed who receives 
the fugitive into his custody shall be em- 
powered to transport him to the State or 
Territory from which he has fled. And every 
person who, by force, sets at liberty or 
rescues the fugitive from such agent while so 
transporting him shall be fined not more than 
five hundred dollars, or imprisoned not 





more than one year.’’' This act was intended 
to carry into effect the following provision of 
the constitution: ‘‘A person charged in any 
State with treason, felony, or other crime 
who shall flee from justice and be found in 
another State, shall, on demand of the execu- 
tive authority of the State from which he fled, 
be delivered up, to be removed to the State 
having jurisdiction of the crime.’’? It will be 
noticed that there is here no express author- 
ity for congressional legislation; and what- 
ever power congress possesses in the prem- 
ises is implied from the nature of the subject 
and the need ofa uniform procedure in all 
parts of the country. Upon these grounds 
the validity of the act of congress has been 
upheld by the courts. ‘‘This duty of pro- 
viding by law the regulations necessary to 
carry this compact into execution, from the 
nature of the duty and the object in view, 
was manifestly devolved upon congress ; for 
if it was left to the States each State might re- 
quire different proof to authenticate the ju- 
dicial proceeding upon which the demand 
was founded.’’® ‘‘There is no express grant 
to congress of legislative power to execute 
this provision ; and it is not in its nature self- 
executing. But a contemporaneous con- 
struction, contained in the act of 1793, ever 
sinte continued in force and now embodied in 
the revised statutes, has established the 
validity of its legislation on the subject.’ 
The act of congress, bejng valid, precludes 
any action by the State legislatures incon- 
sistent with its provisions. It was, indeed, 
formerly doubted whether any legislation by 
the States, even upon matters wholly inci- 
dental and in aid of the purposes aimed at by 
congress, was not also impliedly forbidden ;° 
but this doubt has been removed by the later 
decisions, as we shall soon see. The power 
of arrest and surrender of fugitives from jus- 
tice, on proper demand made, existed in this 
country before the adoption of the consti- 
tution and is therefore not dependent upon 
that instrument for its existence. Its exer- 
cise was a recognized practice among the 


1 Act of 1793, 1 Stats. at Large, 302; Rev. Stats. of the 
U. S., §§ 5278, 5279. 

2 Article IV, § 2, Cl. 2. 

3 Kentucky v. Dennison, 24 How. 66, 104. 

4 Roberts v. Reilly, 116 U. S. 80. 

5 By Story, J., in Prigg v. Penna., 16 Pet. 539, 617; 
Degant v. Michael, 2 Ind. 396; Hx parte McKean, 3 
Hughes, 23. 
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States under the confederation and had pre- 
vailed even before that among the Colonies.® 
The power existed always; but its exercise 
was originally invoked, not as a matter of 
obligation, or duty, but under the friendly re- 
lations of mutual comity prevailing between 
independent governments. The constitution 
has made the exercise of this power obligatory 
when demanded by the proper executive au- 
thority; and congress has declared under 
what circumstances this obligation shall be 
considered as arising and in what manner it 
shall be met; neither the constitution nor 
congress having in mind anything else than 
the action of the executive authorities of 
the respective States in the final stage of the 
proceeding. An important incident, how- 
ever, to the power and duty of extradition is 
the power of arrest and detention of fugitives 
before any demand by the executive authority 
of any State, and in anticipation of such de- 
mand. Many of the States have laws ex- 
pressly authorizing a practice of this sort. In 
Wisconsin, for example, we have the follow- 
ing provisions: ‘‘Whenever any person shall 
be found within this State charged with any 
offense committed in any other State or Ter- 
ritory and liable by the constitution and laws 
of the United States to be delivered over 
upon the demand of the executive of such 
other State or Territory, any court or magis- 
trate authorized to issue warrants in criminal 
cases may, upon complaint under oath set- 
ting forth the offense and such other matters 
as are necessary to bring the case within the 
provisions of law, issue a warrant to bring 
the person so charged before the same or 
some other magistrate within the State to 
answer to such complaint as in other cases. 
If upon the examination of the person 
charged it shall appear to the court or magis- 
trate that there is reasonable cause to be- 
lieve that the complaint is true and that such 
person may be lawfully demanded of the 
governor, he shall, if not charged with a 
capital crime, be required to recognize with 
sufficient sureties in a reasonable sum to ap- 
pear before such court or magistrate ata 
future day, allowing a reasonable time to ob- 
tain the warrant of the executive, and to 
abide the order of the court or magistrate ; 
* * * but if such person be charged with 
a capital crime he shall be committed to 


© Kentucky v. Dennison, supra. 





prison and there detained until the day so 
appointed for his appearance before the court 
or magistrate.’’? The validity of this legisla- 
tion is now established, in spite of Justice 
Story’s dictum to the contrary.* In fact an 
altogether similar practice has grown up in 
some of the States without the aid of any leg- 
islation on the subject, and has been sus- 
tained by the courts.° 

Inasmuch, then, as the power of arrest and 
detention of fugitives from justice in advance 
of the executive demand exists independently 
of the federal constitution, and as there is 
nothing in the constitution restricting its 
exercise, it follows that the proper limitations 
of this power must be ascertained by a con- 
sideration of those fundamental principles of 
the common law, constituting the ‘‘law of 
the land,’’ which are recognized in all the 
States and are everywhere relied on as assur- 
ing the protection of personal liberty, on the 
one hand, and on the other, the prevention 
and punishment of crime ; and also by a con- 
sideration of the intimate nature of the rela- 
tions existing between all the members of the 
Union and of the proper policy to be pursued 
in criminal matters in view of these close re- 
lations. It will be noticed that the Wiscon- 
son law just quoted authorizes arrests only 
upon warrant issued upon due application 
and sworn complaint; and its operation has 
been further restricted by the construction 
put upon similar enactments in other States 
to cases where a formal charge of the crime 
has already been preferred in the jurisdiction 
where the crime was committed." It is plain, 
however, that in many cases the proceedings 
required by such a practice would involve de- 
lay, and often permit the escape of desperate 


7 Wis. Rev. Stats. §§ 4848, 4849. Similar provisions 
are found in the laws of New York, Massachusetts, 
Maine, New Hampshire, Rhode Island, Connecticut, 
Virginia, Florida, Tennessee, Kentucky, Ohio, Indiana, 
Illinois, Michigan, Iowa and California, and no doubt 
in other States. 

8 Commonwealth vy. Tracy, 5 Metc. 536, 546; Hx parte 
White, 49 Cal. 433; Hx parte Cubreth, Jd., 435; Hx parte 
Rosenblat, 51 Id. 285; Hx parte Romanes, 1 Utah, 23; 
see also, Robinson v. Flanders, 29 Ind. 10; Ex parte 
Ammons, 34 Ohio St. 518. 

9 State v. Howell, R. M. Chariton, 120; State v. 
Loper, Ga. Dec. pt. 2, 33; State v. Buzine, 4 Har- 
ring. 572; Matter of Fetter, 3 Zab. 311, 317; Common- 
wealth v. Deacon, 10 8. & R., 125, 135. 

10 State v. Hufford, 28 lowa, 391; Ex parte White, 
supra; Ex parte Cubreth, supra; Matter of Leland, 
7 Abb. Pr. (N. S.) 64; Matter of Rutter, Jd. 67; In re 
Heyward, 1 Sandf. 701. 
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criminals. It is often only upon hot pursuit, 
allowing no delay for making formal charges 
or even taking out formal warrants, that such 
fugitives can be arrested and their escape 
prevented. A practice has grown up of 
making arrests in such emergencies, on the 
part of the police authorities, without waiting 
for technical authority for such action; and 
in some States this practice is winked at by 
the courts, while it is frowned on in others." 
Strictly speaking, it is, probably, not author- 
ized by law anywhere. The advantages of 
such a practice, however, from the point of 
view of the police authorities, are very mani- 
fest ; and the question arises whether these 
venerated principles of the common law, 
which regard the effectual prevention of 
crime as one of the most important safe- 
guards of the rights of the citizen, require so 
large a measure of consideration for the hap- 
piness of persons charged with crime. In 
other words, could not some of these restric- 
tions upon the power of arrest be removed, 
without endangering the rights of the honest 
citizen? In the case of crime committed 
within the State where the arrest is made, 
less stringent rules prevail. Arrests may be 
made by private persons without warrant, 
where a felony has been committed and the 
person making the arrest has reasonable 
grounds for believing the person arrested to 
be the felon.” Arrests may be made by po- 
lice officers without warrant where there are 
reasonable grounds for believing that a fel- 
ony has been committed and that the person 
arrested is the one who committed the crime ; 
and the justification is perfect in such cases 
even if the officer prove to have been mis- 
taken on both points.” To be sure, strictly 
speaking, arrests without warrant are justi- 
fied only in emergencies, and should be fol- 
lowed as quickly as possible by an applica- 
tion for a warrant, if there is any delay in 
bringing the accused before a magistrate for 
a hearing. A warrant issues upon a formal 


11 Dow’s Case, 18 Penn. St. 37, 39; Matter of Fetter, 
supra; State v. Buzine, supra; State v. Bielby, 21 Wis. 
204; Lavina v. State, 63 Ga. 513; Potter v. Swindle, 
77 Id. 419, 422; Ex parte McKean, supra; Malcolmson 
v. Scott, 56 Mich. 459; Maliniemi vy. Gronland, 92 Jd. 
222; Scott v. Eldridge, 154 Mass. 25; Harris v. Ry. Co., 
35 Fed. Rep. 116. 

12 Cooley on Torts (1 Ed.), 174, 175; 1 Bishop, Crim. 
Pro. (3d Ed.), § 168. 

13 Cooley on Torts, 175; 1 Bishop, Crim. Pro. §§ 
181, 182. 





complaint made, and requires the production 
of sufficient evidence to convince the magis- 
trate that there are reasonable grounds for 
believing that a crime has been committed 
by the person accused, but the question of 
actual guilt is never decided on the applica- 
tion for a warrant.' 

The courts of the United States, under 
their construction of Art. IV of the Amend- 
ments to the Constitution, have laid down a 
stricter rule, which forbids the issue of a war- 
rant except upon the direct and positive evi- 
dence of a witness who can speak from his 
own personal knowledge of the commission of 
the crime.” But elsewhere this rule has 
been, criticised as unreasonably stringent, 
and as making the capture of escaping crimi- 
nals unnecessarily difficult; and the rules 
laid down above are believed to be the ones 
in force in most of the States so far as re- 
gards the arrest of felons within the State of 
the commission of the crime. Such then, 
being the law in respect to proceedings to 
prevent the escape of felonsin ordinary cases, 
it is conceived that there is no good reason 
for the application of a different rule after 
the criminal has succeeded in escaping into 
another State. No State wishes to be- 
come an asylum for escaping  crimi- 
nals; and the different members of the 
Union are so closely bound together in com- 
munity of interests that there is no necessity 
for their treating each other as foreign gov- 
ernments for the purpose of aiding such es- 
capes. The criminal cannot be said to acquire 
any additional rights by escaping from the 
jurisdiction of the State whose laws he has 
violated. If the same rights are preserved 
to him which he could claim there, that ought 
to be sufficient. If these views are correct it 
is possible that the laws of the States might 
wisely be amended so as to legalize the ar- 
rest and detention of escaping felons in emer- 
gencies which are not provided for by the 
existing laws. It ought to be possible to ar- 
rest fugitives from justice upon information 
conveyed by letter or telegram, in cases 
where immediate action is demanded and 
where there has been no opportunity to pre- 
fer formal charges. If it were competent to 

14 1 Bishop, Crim. Pro. § 230; State v. Bielby, 21 Wis. 
204; State v. Davie, 62 Jd. 305. 

15 Rule of Court, 3 Woods, 502; U 


Fed. Rep. 621. 
16 State v. Davie, supra. 
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do it in that way, the most efficacious method 
of bringing about such a change would be by 
an act of congress, whose wide-reaching au- 
thority would at once secure uniformity of 
procedure throughout the United States. But 
the authority of congress is restricted, and it 
is by no means clear that it extends so far as 
this. The proper way to bring about this 
change would be by amendments of the laws 
of all the States in such a way as to allow the 
arrest and detention of persons charged with 
being escaping felons from other States upon 
the same showing of reasonable cause, and 
by the same methods, as by the principles of 
the common law are held sufficient to justify 
the arrest and detention of the same class of 
felons within the State whose laws they have 
violated. And-in order to settle beyond 
question what shall constitute reasonable 
cause, in cases where the officer making the 
arrest or applying for the warrant has no 
personal knowledge of the facts of the 
case, it should also be provided that a 
telegram or letter, purporting to be signed 
by the mayor or chief of police of any city, 
the district or prosecuting attorney or sheriff 
of any county, or the assistant or deputy of 
either of these officers, distinctly charging a 
crime and identifying the person charged 
with reasonable certainty shall be sufficient 
justification for an arrest by a police officer, 
or for the issuing of a warrant by a magistrate, 
and that the same showing shall justify 
the detention of the prisoner from day to day 
for such reasonable time, to be fixed by law, 
as may be required for the production of that 
degree of positive evidence which is required 
in order to authorize a formal commitment 
to await an executive requisition. 
Cuar.es E. Monroe. 











FEDERAL JURISDICTION — RESIDENCE OF 
CORPORATION. 


GALVESTON, ETC. R. CO. V. GONZALES. 


Supreme Court of the United States, Jinuary 29, 1894. 


Under Act Cong. August 13th, 1888, ch. 866, provid- 
ing that no civil suit shall be brought in the Circuit 
Court against any person “‘in any other district than 
that whereof he is an inhabitant,’ a railroad corpo- 
ration, organized and doing business in a 
State where there is more than one district, is an in- 
habitant of the district where it has its principal of- 
fices, and can only be sued there by an alien, al- 
though under the State statute itis liable to suit in 
any county into which its railway extends and is 
operated. 








MR. JUSTICE BROWN delivered the opinion of 
the court: 

This case raises the question whether a railway 
company incorporated under the laws of a certain 
State, and having its principal offices within one 
district of such State, can be said to be an inhab- 
itant of another district of the same State, through 
which it operates its line of road, and in whieh it 
maintains freight and ticket offices and depots. 

We have no doubt of our authority, under the 
act of February 25, 1889, to review the decision of 
the court below, sustaining its jurisdiction over 
the case; and we have already held that the pro- 
vision of the Texas statute which gives to aspecial 
appearance made to challenge the court’s juris- 
diction the force and effect of a general appear- 
ance, so as to confer jurisdiction over the person 
of the defendant, is not binding upon the Federal 
Courts in that State. Southern Pac. Co. v. Denton, 
146 U. S. 203, 13 Sup. Ct. Rep. 44; Railway Co. v. 
Pinkney, 149 U. 8. 194, 13 Sup. Ct. Rep. 859. 

By section 1 of the act of August 13, 1888, re- 
vising the jurisdiction of the Circuit Courts (25 
Stat. 433), it is enacted that ‘‘no civil suit shall be 
brought before either of said courts against any 
person by any original process or proceeding in 
any other district than that whereof he is an in- 
habitant, but where the jurisdiction is founded 
only on the fact that the action is between citi- 
zens of different States, suit shall be brought only 
in the district of the residence of either the plaint- 
iff or the defendant;’’ and by Rev. St. § 740, 
‘‘when a State contains more than one district, 
every suit not of a local nature, in the circuit or 
district court thereof, against a single defendant, 
inhabitant of such State, must be brought in the 
district where he resides.”’ The above provision 
of the act of 1888 is manifestly a restriction upon 
the jurisdiction conferred by the act of 1875, 
which contained a similar provision, but with the 
additional privilege of bringing such suit within 
any district ‘‘in which he,” the defendant, ‘shall 
be found at the time of serving such process or 
commencing such proceeding.” 

It will be noticed that in this, as wellas in prior 
acts regulating the jurisdiction of the Circuit 
Courts, a distinction is made between citi- 
zens of States and inhabitants of districts. This 
distinction has been carefully observed in all the 
principal adjudications upon the construction of 
these statutes; and, for the purpose of determin- 
ing the inhabitancy of a railway corporation, it is 
pertinent to refer to some of these cases. In one 
of the earliest, viz., Picquet v. Swan, 5 Mason, 35, 
asuit was begun by trustee process or writ of 
garnishment sued out bv an alien against a de- 
fendant, described as ‘‘now commorantof the city 
of Paris, in the kingdom of France, of the city of 
Boston, in the commonwealth of Massachusetts, 
of the United States of America, and a citizen of 
the said United States.’’ The process was served 
by the attachment of a lot of land in Boston be- 
longing to the defendant, and by summoning his 
agent to appear and show cause. The defendant 
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never appeared as a party to the suit, and it was 
contended that the plaintiff was entitled to con- 
sider him in default, and to have judgment. It 
was held, however, by Mr. Justice Story, that 
where a party defendant was a citizen of the 
United States, but resident in a foreign country, 
having no inhabitancy in any State of the Union, 
the Circuit Courts had no jurisdiction over him, 
in a suit brought by an alien, though his property 
were attached in the district. The case involved 
the construction of that clause of the eleventh 
section of the judiciary act of 1789 which pro- 
vided that ‘‘no civil suit shall be brought before 
either of said courts against an inhabitant of the 
United States, by any original process in any 
other district than that whereof he is an inhabit- 
ant, or in which he shall be found at the time of 
serving the writ.’’ It will be noticed that the 
words used are ‘‘inhabitant of the United States,”’ 
not ‘‘inhabitant of a district,” and, in speaking of 
these words, Mr. Justice Story said: ‘I lay no 
particular stress upon the word ‘inhabitant,’ and 
deem ita mere equivalent description of ‘citizen’ 
and ‘alien’ in the general clause conferring juris- 
diction over parties.’”’ That he meant the word 
‘*inhabitant”’ as ‘‘inhabitant of the United States”’ 
is evident from what follows: ‘A person might 
be an inhabitant, without being a citizen; anda 
citizen might not be an inhabitant, though he re- 
tain his citizenship. Alienage or citizenship is 
one thing; and inhabitancy, by which I under- 
stand local residence, animo manendi, quite an- 
other. Iread, then, the clause thus: ‘No civil 
suit shall be brought before either of said courts 
against an alien or a citizen, by any original proc- 
ess, in any other district than that whereof he is 
an inhabitant, or in which he shall be found, at 
the time of serving the writ.’ It cannot be pre- 
sumed that congress meant to say that if an alien 
or a citizen were not an inhabitant of, or commo- 
rant in, the United States, a suit might be main- 
tained against him in any district, and process 
served abroad, upon him, or judgment given 
against him without any notice or process served 
upon him.”’’ There is nothing here which indicates 
that Mr. Justice Story confounded citizenship of 
a State with inhabitancy of a district. 


In Shaw v. Mining Co., 145 U.S. 444, 12 Sup. 
Ct. Rep. 935, a citizen of Massachusetts sought 
to maintain a billin equity in the Circuit Court 
for the southern district of New York against the 
Quincy Mining Company, a corporation organ- 
ized under the laws of Michigan, and having a 
usual place of business in the city of New York; 
and the question arose whether the court had 
jurisdiction over such a suit. It was held that it 
did not. Inthe opinion of the court it was said 
that the word ‘“‘inhabitant,’’ in the act of 1789, 
was apparently used, not in any larger meaning 
than ‘‘citizen,”’ but to avoid the incongruity of 
speaking of a citizen of anything less than a State, 
when the intention was to cover, not only a dis- 
trict which included a whole State. but also two 
districts in one State. 





In construing the acts of 1887 and 1888, it was 
held that they could not be considered as giving 
jurisdiction to a Circuit Court held in a State of 
which neither party was a citizen, and that, ‘in 
the case of a corporation, the reasons are, to say 
the least, quite as strong for holding that it can 
sue and be sued only in the State and district in 
which it has been incorporated, or in the State of 
which the other party isa citizen.’’ It was fur- 
ther held that the domicile, the home, the habitat, 
the residence, the citizenship of a corporation, 
could only be in the State by which it was created, 
although it might do business in other States 
whose laws permitted it; and it was finally de- 
cided that, under these acts of congress, ‘‘a cor- 
poration incorporated in one State only cannot be 
compelled to answer, in a Circuit Court of the 
United States held in another State in which it 
has a usual place of business, toa civil suit, at 
law or in equity, brought by a citizen of a differ- 
ent State.’” ; 

In Southern Pac. Co. v. Denton, 146 U.S. 202, 
13 Sup. Ct. Rep. 44, it was further held that a 
citizen of Texas and a resident of the eastern dis- 
trict of Texas could not maintain a suit in the 
western district of Texas against a railroad in- 
corporated under the laws of the State of Ken- 
tucky. It was said to have been long settled that 
an allegation thata party is a ‘“‘resident’’ does 
not show that he is a “‘citizen,’’ within the mean- 
ing of the judiciary acts, and to hold otherwise 
in this case would be to construe the petition as 
alleging that the defendant was a citizen of the 
same State as the plaintiff, and thus utterly defeat 
the jurisdiction. The case was held to be covered 
by the decision in the case of Shaw v. Mining Co. 
It was contended that the railroad company had 
consented to be sued in the western district of 
Texas by doing business and appointing an agent 
there, under a statute requiring foreign corpora- 
tions desiring to transact business in Texas to file 
with the secretary of State a certified copy of its 
articles of incorporation, and authorizing service 
of process to be made upon any of its officers 
or agents engaged in transacting its business. 
This act also forfeited any permit issued to a for- 
eign corporation to transact business which should 
remove a case into a Federal Court on account of 
its non-residency. It was held, however, that 
this statute requiring a corporation to surrender 
a right and privilege secured to it by the consti- 
tution and laws of the United States was uncon- 
stitutional and void, and ceuld give no validity or 
effect to any agreement made by the corporation 
in obedience to its provisions. The ruling in this 
case was that the plaintiff should have brought 
his suit either in Kentucky, of which defendant 
was a citizen, or in the eastern district of Texas, 
of which he (the plaintiff) was a resident; and 
the fact that the defendant was operating a road 


and doing business and having agents in the 
western district of Texas was insufficient to au- 
thorize a suit to be begun against it there, in the 
Federal Court, although, under the laws of the 
State, such action might have been maintained. 
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In the case of In re Hohorst, 150 U. 8S. —, 14 
Sup. Ct. Rep. 221 (decided at the present term), 
it was held that the clause in question—that no 
civil suit should be brought against any person 
in any other district than that whereof he was an 
inhabitant—was manifestly inapplicable to a suit 
brought by a citizen of one of the United States 
against an alien, and that the words of the pro- 
vision evidently looked to those persons, and 
those persons only, who are inhabitants of some 
district within the United States. ‘Their object 
is to distribute among the particular districts the 
general jurisdiction fully and clearly granted in 
the early part of the same section, and not to 
wholly annul or defeat that jurisdiction over any 
case comprehended in the grant. To construe 
the provision as applicable to all suits between a 
citizen and an alien would leave the courts of the 
United States open to aliens against citizens, and 
close them to citizens against aliens. Such a con- 
struction is not required by the language of the 
provision, and would be inconsistent with the 
general intent of the section asa whole.’’ And 
hence that an alien or foreign corporation might 
be sued by a citizenofa State in any district in 
which valid service could be made upon the de- 
fendant. It was further held that a service upon 
the financial agent of a foreign corporation in 
the city of New York was a sufficient service upon 
the corporation. 

Neither this case, nor any other to which our 
attention has been called, makes any distinction 
between cases where citizens and aliens are 
plaintiffs, though in Hohorst’s Case, to prevent a 
manifest failure of justice, in the inability to sue 
any foreign corporation whatever, it was held 
that, where an alien corporation was defendant, 
it might be sued in any district wherein it might 
be found. These cases must be regarded as es- 
tablishing the doctrine that a domestic corpora- 
tion is both a citizen and an inhabitant of the 
State in which it is incorporated; but in none of 
them is there any intimation that, where a State 
is divided into two districts, a corporation shall 
be treated as an inhabitant of every district of 
such State, or of every district in which it does 
business, or, indeed, of any district other than 
that in which it has its headquarters, or such of- 
fices as answer in the case of a corporation to the 
dwelling of an individual. 

We are therefore compelled to determine the 
question of the domicile of a corporation either 
by a resort to general principles of law, or to 
local statutes fixing such domicile. An individ- 
ual is almost universally held to be an inhabitant 
of the place in which he dwells, and, though he 
do business for a long time in another place, he 
will not be regarded as changing his domicile so 
long as the animus revertendi continues. Thus in 
Jopp v. Wood, 34 Beav. 88, 4 De Gex, J. & S. 616, 
it was held that a Scotchman engaged in business 
in India for 25 years did not thereby ehange his 
domicile. And in Re Capdevielle, 2 Hurl. & C. 
985, it was similarly held with regard to a French- 











man who had resided and engaged in business in 


England for 29 years. In the case of a corpora- 
tion, the question of inhabitancy must be deter- 
mined, not by the residence of any particular 
officer, but by the principal offices of the corpo- 
ration, where its books are kept and its corporate 
business is transacted, even though it may transact 
its most important business in another place. It 
is but a corollary of the proposition laid down in 
the three cases above referred to that, if the cor- 
poration be created by the laws of a State in” 
which there are two judicial districts, it should 
be considered an inhabitant of that district in 
which its general offices are situated, and in which 
its general -business, as distinguished from its 
local business, is done. 

If there were any doubt upon this subject, it 
would be removed by reference to the following 
provisions of the Texas statutes upon the domi- 
cile of railway corporations : 

‘Art. 4115. Every railroad corporation shall 
have and maintain a public office at some place 
upon the line of its road in this State. Const. art. 
10, § 3; Act. Aug. 15, 1876. 

“Art. 4115a. § 1. Every railroad or other cor- 
poration organized or doing business in this State 
under the laws or authority thereof, shall have 
and maintain a public office in the locality where 
its principal business is carried on in this State 
for the transaction of its business, where transfers 
of stock shall be made, where the auditor, treas- 
urer, general traffic manager, and general super- 
intendent of such roads, or where an agent of 
such corporation, duly authorized to adjust and 
settle all claims against such corporation for 
damages, shall have their respective offices, and 
where.shall be kept for the inspection of stock- 
holders of such corporation books in which shall 
be recorded : 

(1) The amount of capital stock subscribed; 

(2) The names of the owners of the stock, 
and the smounts owned by them respectively; 
* * * 

‘*(6) The names and places of residence of each 
of its officers; provided, that a railroad corpora- 
tion shall be required to keep such office at some 
place on the line of its road in this State. 

‘Art. 4116. All meetings of stockholders and 
directors of such corporation shall be held at such 
public office, and all transfers of stock in such 
corporation shall be made at such office, and the 
general business of such corporation shall be 
transacted at such office.” 

“Art. 4118. Every railroad corporation may 
change at its pleasure its public office by publish- 
ing a notice of such change in some newspaper 
published on the line of its road, if any 
there be, and if not, then in some newspaper 
in the State, and having a general circulation 
in the State for four successive weeks prior to 
such change. 

‘Art. 4119. Every railroad corporation shall 
also, as soon asit has in the first instance estab- 
lished its public office, give notice of such estab. 
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lishment by a like publication, as required in the 
preceding article. 

‘*Art. 4120. The public office of a railroad cor- 
poration shall be considered the domicile of such 
corporation.”’ 2 Sayles’ Civil St. arts. 4115, 4116, 
4118, 4120. 

Language stronger than that used in the last 
article could scarcely have been chosen to express 
the idea that a railway corporation should be 
considered an inhabitant of the place in which its 
public office is located, and of no other. It is 
true that article 1198 provides that ‘‘suits against 
a railroad corporation, or against any assignee, 
trustee, or receiver operating its railway, may be 
brought in any county through or into which the 
railway ofsuch corporation extends or is oper- 
ated ;” but it is manifest that, so far as the Fed- 
eral Courts are concerned, this provision is suh- 
ordinate in the first section of the act of 1888, re- 
quiring civil suits to be brought within the dis- 
trict of which the defendant is an inhabitant. 
There are doubtless reasons of convenience for 
saying that a corporation should be considered an 
inhabitant of every district in which it does busi- 
ness, and so the statutes of the several States gen- 
erally provide; but the law contemplates that 
every person or corporation shall have but one 
domicile, andin the case of the latter it shall be 
in that State by whose laws it was created, and 
in that district where its general offices are lo- 
cated. 

This court having held in the cases heretofore 
referred to, that a corporation cannot be consid- 
ered an inhabitant of any State in which it is not 
incorporated, by reason of the fact that it does 
business, or, in the case of a railroad that it runs 
its road through such State, it would seem tncon- 
sistent to hold that it is an inhabitant of a district 
by reason of the same facts, unless the distinction 
between citizenship and inhabitancy is to be 
wholly abolished. As said by Mr. Justice Story 
in Picquet v. Swan, alienage or citizenship is one 
thing, and inhabitancy quite another. In the 
constitution and laws of the United States, citiz- 
enship is affirmed of a State, or of the United 
States. Inhabitancy may be affirmed either of 
the United States, a State, or a subordinate local- 
ity. Nor, in our view, does it make any differ- 
ence that the plaintiff isan alien instead ofa 
citizen. The provision that no civil suit shall be 
brought against any person in any other district 
than that whereof heis an inhabitant is of uni- 
versal application, except that, if the plaintiff be 
also a citizen, he may bring it in his own district, 
if he can obtain service upon the defendant in 
that district. The purpose of this is that the 
plaintiff may have the same advantage of litiga- 
tion in his own district that the defendant has. 
An alien, however, is assumed not to reside in the 
United States, and hence must resort to the dom- 
icile of the defendant. On the other hand, if the 
suit be against the alien, he may doubtless, under 
Hohorst’s Case, be sued in any district wherein he 
isfound. It was not meant nor intimated, how- 





ever, in that case, that the clause in question had 
no application to cases where an alien was plaint- 
iff, but only where he was defendant. 

On the contrary, both the decision and the rea- 
soning in that case were carefully limited to a 
suit brought by a citizen against analien. At 
the conclusion of the discussion of that question, 
of that question, the point decided was stated to 
be “that the provision of the existing statute, 
which prohibits suit to be brought against any 
person ‘‘in any other district than that whereof 
he is an inhabitant,’ is inapplicable to an alien or 
a foreign corporation sued here, and especially in 
a suit for the infringement of a patent right, and 
that, consequently, such a person or corporation 
may be sued by acitizen of the State of the Union 
in any district in which valid service can be made 
upon the defendant.’’ The provision, in terms, 
relates to defendants only; and thereasoning that 
it could not include an alien defendant, because 
he was not an inhabitant of any district in the 
United States, had no application to a defendant 
citizen, who is confessedly and necessarily an in- 
habitant of some one of those districts. 

Irrespective of any statute such as that of Texas, 
above referred to, the rulings of the State Courts 
generally favor the position that a corporation 
can only be considered as resident in the jurisdic- 
tion in which its principal offices are located, 
though it may run a railway and have local agents 
in other jurisdictions. Thus,in Thorn v. Rail- 
road Co., 26 N. J. Law, 121, it was held that, in a 
suit brought against a railroad corporation, the 
venue should be laid inthe county where its 
principal office was located ; that being considered 
its place of residence, within the meaning of the 
statutes. In that case the corporation ran its 
railway and exercised its franchises both in Essex 
county and Somerset county, but its principal 
office was in the former, while the suit was 
brought in the latter; and upon a motion to 
change the venue the court held that the corpo- 
ration must be deemed to be a resident of Essex 
county, and the venue should be changed to that 
county. ‘*The only question,”’ said the court, ‘‘is 
whether a railroad corporation can be said to 
reside, within the meaning of the act of the legis- 
lature, in as many counties as it happens to tra- 
verse with its road, or whether, if it can be prop- 
erly said to have any residence, that residence is 
not to be taken to be in the county where it keeps 
its principal office or place of business. * The 
course of legislation on the subject of corpora- 
tions would indicate that they are to be considered 
as having a residence where their office or place 
of business is located.”’ 

In the case of Railroad Co. v. Cooper, 30 Vt. 
476, it was declared that, where a corporation is 
not located by the terms of its charter, its resi- 
dence and location are regarded as being in the 
place where it keeps its prircipal office and does 
its corporate business. The fact that the railway 
ran through another county was regarded as un- 
important, and not constituting a residence of the 
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corporation. In the case of Transportation Co. 
vy. Schen, 19 N. Y. 408, a corporation organized 
to navigate the lakes was declared to have its 
domicile, for the purposes of taxation, in the city 
or town in which the principal office for manag- 
ing the affairs of the company was located, as 
evidenced by its certificate of organization, al- 
though it had an office elsewhere, employing the 
services of 20 times as many agents, and where a 
much larger proportion of its moneys was re- 
ceived and disbursed, and where its principal 
officers resided during the business season. See, 
also, Pelton v. Transportation Co., 37 Ohio St. 
450; Jenkins v. Stage Co., 22 Cal. 537; Sangamon 
& M.R. Co. v. Morgan Co., 14 Ill. 163; and, to 
the contrary, Sherwood vy. Railroad Co., 15 Barb. 
650; Bristol v. Railroad Co., 15 Ill. 436; Slavens 
v. Railroad Co., 51 Mo. 308. 

The judgment of the court below must there- 
fore be reversed, and the case remanded for fur- 
ther proceedings in conformity to this opinion. 


Nore.—The question of what, in legal contempla- 
tion, is the ‘‘residence’”’ of a corporation, is a matter 
that has frequently engaged the attention of the 
courts. Of course the elementary idea is that a cor- 
poration, being the creature of the law can have no 
legal existence beyond the limits of the sovereignty 
from which it receives its charter; for laws have 
no extraterritorial force. Bank of Augusta v. Earle, 13 
Pet. 584; Runyan v. Coster, 14 Pet. 129; Miller v. 
Ewer, 27 Me. 509, 46 Am. Dec. 619. As said by Chief 
Justice Taney in Bank of Augusta vy. Earle, 13 Pet. 
588, a corporation ‘*must dwell in the place of its crea- 
tion and cannot migrate to another sovereignty,”’ 
though of course it may send its agents there to trans- 
act its business, and though its legal existence will be 
recognized there under the rule of comity. But its 
“residence,” its dwelling, must be in the place of its 
creation. In applying this principle to questions of 
jurisdiction the federal courts have not been able to 
reach a uniform conclusion. The view most gener- 
ally adopted seems to be that the habitation of a cor- 
poration is necessarily in the State under whose laws 
it exists, since it is only recognized in other States 
and countries upon principles of comity and that con- 
consequently under the provisions of the act of 
March 3d, 1887, providing that ne defendant can be 
sued save in the district of which he is an “‘inhab- 
itant’”’ a corporation cannot be sued in a Federal Court 
outside of the State from which it received its charter, 
notwithstanding it may have its principal office and 
do most of its business elsewhere, Filli v. Delaware, 
etc. R. Co., 37 Fed. Rep. 65; Denton v. International 
Co., 36 Fed. Rep. 1; County of Yuba vy. Pioneer Gold 
M. Co., 32 Fed. Rep. 188; Connor v. Vicksburg, etc. 
R. Co., 36 Fed. Rep. 2738. Hohorst v. Hamburg-Amer. 
Pkt. Co., 88 Fed. Rep. 273; National Typographic Co. 
v. New York Typographic Co., 44 Fed. Rep. 711. 

Other cases have held that the business location is 
proper test by which to fix the habitation of a corpo- 
ration (Riddle v. New York, ete. R. Co., 39 Fed. Rep. 
290;) or that submitting to be sued within the State, as 
a condition of doing business there, will give the 
Federal Court jurisdiction. Consolidated Store Serv- 
ice Co. v. Lawson Consol. I. 8. Co.,41 Fed. Rep. 1. 
But this conflict of authority has been settled by the 
more recent case of Shaw v. Mining Co., 145 U. S. 444, 
cited in the principal case which holds that the word 
“inhabitant,” as used in this section, is practically 





identical with “‘citizen.”’ It bas long since been well 
settled by a long line of authorities, that, for jurisdic- 
tional purposes, a corporation is a citizen of the State 
of its creation. Murfree on Foreign Corporations, § 
298 et seq. See also, 36 Cent. L. J. 333. It is worthy 
of note, that the precise question, passed upon in the 
principal case was rule‘ differently by the Circuit 
Court in Zambrino v. Galveston, etc. R. Co., 38 Fed. 
Rep. 449. 

Sounder the provision of the same statute ( Act Cong. 
March 3d, 1887), that in cases where the jurisdiction is 
founded only on the fact that the action is between 
citizens of different States suit shall be brought only 
in the district of the residence of either the plaintiff 
or defendant, it has been held that the ‘‘residence”’ of 
a corporation is within the State of its creation; that 
having an office and doing business in another State 
will not make that its “‘residence” so as to give the 
Federal Courts jurisdiction. Bensinger, ete. Register 
Co. v. National Cash Register Co., 42 Fed. Rep. 81; 
Booth v. St. Louis. ete. Mfg. Co., 40 Fed. Rep. 1; 
Preston v. Fire Extinguisher Mfg. Co., 36 Fed. Rep. 
721; Gormully, ete. Mfg. Co. v. Pope Mfg. Co., 34 
Fed. Rep. 818; Jessup v. Illinois Cent. R. Co., 36 Fed. 
Rep. 735. A corollary to the proposition, that a cor- 
poration can only have its “‘residence,”’ be an inhabit- 
ant” or “citizen” of the State from which it derives 
its charter because the law which creates it can have 
no extraterritorial force, is that the legal residence 
of such a body is throughout the jurisdiction of the 
law creating it. This view is recognized in Locomo- 
tive Engine Safety Co. v. Erie Ry. Co., 10 Blatchf. 
292, 306. And several State Courts have adopted the 
view that the residence of a corporation is wherever 
within the State it transacts business and is subject to 
service of process. Bristol v. Railroad Co., 15 Ill. 437; 
Railroad Co. v. Traweek, 84 Tex. 65; Slavens v. Rail- 
road Co., 51 Mo. 308, 310; Davis v.’Banking Co., 17 Ga. 
328; Equitable L. Assur. Soc. vy. Vogel, 76 Ala. 441; 
Harding v. Chicago, etc. R. Co., 80 Mo. 659; Bank v. 
Chicago, etc. R. Co., 82 Ill. 493. 
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1. ACKNOWLEDGMENT —Official Character.—The cer 
tificate of an officer in relation to the filing of a deed for 
record cannot be looked to in aid of the acknowledg- 
ment, which fails to disclose the official character of 
the person taking it.—GuLF, C. & S. F. Ry. Co. v. Car- 
TER, Tex., 248. W. Rep. 1083. 


2. ANIMALS — Infected — Estrays.— One seeking to 
charge a railroad with negligence in allowing infected 
cattle to stray from a wrecked train has the burden to 
show that the railroad had notice that the cattle were 
infected.—StT. Louis, I. M. &8. Ry. Co. Vv. GOOLSBY, 
Ark., 248. W. Rep. 1071. 


3. APPEAL—Limitation.—A finding by the trial court 
that plaintiff's cause of actionis not barred by the 
statute of limitations will not be disturbed on appeal 
where the amended complaint alone appears in the 
record, and there is nothing to show when the original 
complaint was filed, orthe action begun.—DOUGALL V. 
SCHULENBERG, Cal., 35 Pac. Rep. 635. 


4. APPEAL—Parties.—When judgment in trespass to 
try title is rendered for plaintiffs, against defendant, 
and against intervenors claiming the land in hostility 
to both plaintiffs and defendant, the intervenors are 
necessary parties to an appeal taken by defendant.— 
HAYDEN V. MITCHELL, Tex., 248. W. Rep. 1085. 


5. ASSIGNMENT FOR BENEFIT OF CREDITORS—Prefer- 
ences.—An instrument conveying all the grantor’s un- 
exempt property totrustees, which recites the grant- 





or’s insolvency, and which requires the trustees to sell 
the property, and distribute the proceeds, first among 


“certain preferred creditors, and then among the un- 


preferred, andto return the surplus, if any, tothe 
grantor, is not a mortgage, buta general assignment 
forthe benefit of creditors; and hence the proceeds 
must be distributed ratably among all the creditors, 
as required by Sayles’ Civ. St. art. 65a, relating to gen- 
eral assignments.—PADGITT V. WOOD, Tex., 24S. W. 
Rep. 1108. 


6. ASSIGNMENT FOR BENEFIT OF CREDITORS.—A con- 
veyance by an insolvent partner to a trustee of all his 
property to convert into cash and pay certain pre- 
ferred debts, and then to distribute residue pro rata 
among other creditors, and with no claim of defeasance 
therein, is an assignment, and not a mortgage, anda 
clause therein, stating that it is intended to operate as 
a chattel mortgage, and not as an assignment, does 
not change it legal effect.—SCHNEIDER V. BAGLEY, 
Tex., 24S. W. Rep. 1116. 


7. ASSIGNMENT FOR BENEFIT OF CREDITORS.—An as 
signment or deed of trust which does not on its face 
purport to be a general assignment under the provis- 
ions of Acts 1881, ch. 121, prohibiting preferences, can- 
not be shown by evidence dehors the instrument to be 
such general assignment, and hence void, because not 
in compliance with such act.—STEDMAN V. DOBBINS, 
Tenn., 248. W. Rep. 1133. 


8. ASSIGNMENT FOR BENEFIT OF CREDITORS—Record. 
—Under Civ. Code, § 3465, which declares an assign- 
ment for the benefit of creditors “void” as against non- 
assenting creditors, unless recorded as required by 
sections 3463, 3464, no preliminary suit is necessary bya 
non assenting creditorto set aside an unrecorded as- 
signment before he can maintain acreditors’ bill to ap- 
ply the assignor’s property in the assignee’s hands on 
a judgment against the assignor.—WaTKINS V. WIL- 
HOIT, Cal., 35 Pac. Rep. 646. 


9. ATTACHMENT—Lien—Waiver.—An attaching cred- 
itor does not waive his attachment lien by proceeding 
to judgment and execution sale of the attached prop- 
erty pending his appeal from an order dissolving his 
attachment.—MARTIN V. MAXEY, Mont., 35 Pac. Rep. 
667. 


10. BANKS —Receivers— State Statutes.—The Califor- 
nia statute authorizing the attorney general, on the 
recommendation of the bank commissioners, to insti- 
tute suit toenjoin any bank guilty of violating the 
banking laws from doing further business, and, if it is 
found insolvent, to cause its business to be wound up 
under the direction of such commissioners (Stat. 1877- 
78, p. 740, as amended by Stat. 1887, p. 90), does not au- 
thorize the court to appoint a receiver for the bank; 
and a receiver thus appointed without authority can- 
not maintaina suit tocollect claims of the bank.— 
MURRAY V. AMERICAN SURETY CO. OF NEW YORK, U. 8S. 
C. C. (Cal.), 59 Fed. Rep. 345. 


1l. BILL OF EXCEPTIONS—Authentication.—The sig- 
nature of the judge to a bill of exceptions rust be at- 
tested by his own seal.—HAMMOND V. BOVEE, Colo., 35 
Pac. Rep. 674. 


12. CARRIERS OF GooDsS—Delay— Damages.—Though 
two days before a carrier accepted goods for shipment 
over its own and connecting lines a snowstorm com- 
menced on a connecting line a thousand miles away, 
it will not be presumed to have known that an unusual 
storm had set in, of which it was bound to speak as a 
fact liable to cause delay, where severe storms in that 
latitude were up to that time unknown, and the road 
might reasonably be expected to be open when the 
the goods reached it.—PALMER V. ATCHISON, T. & S. F. 
R. Co., Cal., 35 Pac. Rep. 630. 


13. CARRIERS OF PASSENGERS.—A passenger compos 
mentis who, under no emergency or constraint, jumps 
off at his station from atrain moving at over 12 miles 
an hour, cannot recover for resulting injuries on the 
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ground of the trainmen’s negligence in failing to stop 
and in slowing up at the platform, thus inducing him 
to make the attempt.—Kansas City, Ft. 8. & M. Ry. 
Co. v. MAYES, Ark., 248. W. Rey:. 1077. 

14. CARRIERS OF PASSENGERS—Contributory Negli- 
gence.—Where a passenger on a street car has his hand 
crushed by a collision with a freight car standing on 
an adjoining track, the street car company has the 
burden of showing that the injury did not result from 
its negligence, or that it could have been avoided by 
the passenger with ordinary care.—NORTH BALTIMORE 
Pass. Ry. Co. Vv. KASKELL, Md., 28 Atl. Rep. 410. 

15. CHATTEL MORTGAGES—Furniture.—Civil Code, § 
2955, provides that mortgages may be made on furni- 
ture usedin lodging or boarding houses, ‘‘when mort- 
gaged to recover the purchase money of the articles 
mortgaged:” Held, that a petition in an action by 
mortgagees to foreclose a mortgage on furniture used 
in a lodging house need not show that the mortgage 
was given to secure the purchase money of such furni- 
ture, since it is valid, as between the parties to it, 
though not given for such purpose.—3ARKER V. MAS- 
KELL, Cal., 35 Pac. Rep. 641. 

16. CONSTITUTIONAL Law—Obligation of Contracts.— 
There is nothing impairing the obligation of contracts 
in an act authorizing the original trustees of a college 
(ineorporated by an act reserving the power to alter 
and repeal) to convey the title of the lands and build- 
ings to the board of education of a certain conference 
of the Methodist Church, when this merely effectuates 
the purpose of the founders, which was declared to be 
that the college, when organized, should be under the 
control and management of such conference.—BRYAN 
Vv. BOARD OF EpucaTIon, U.S8.S8.C., 148. C. Rep. 465. 


17. CONSTITUTIONAL LAW — Partition — Corporate 
Property.—An act authorizing any stockholders of a 
private corporation to require that the real property 
of the corporation not necessary for the transaction of 
its business and the payment of its debts be appraised 
and partitioned, so that its stockholders who require 
it shall have conveyed to them in severalty so much of 
such property as, according to the appraised value, 
shall bear to the whole property so appraised the same 
proportion of the stock held by each bears to the 
whole stock issued, and providing that such convey- 
ance shall be in full of their interest in the property 
so appraised, merely authorizes stockholders to re- 
quire ’a dividend of profits in property instead of in 
money, and it impairs no rights of the corporation or 
of its stockholders or creditors, and is not unconstitu- 
tional.—_MERCHANT V. WESTERN LAND ASs’N, Minn., 57 
N. W. Rep. 931. 


18. CONSTITUTIONAL LAW — Police Power—Railroad 
Crossings.—Pub. Acts Conn. 1890, ch. 220, authorizing 
the railroad commissioners to order any railroad com- 
pany, if in their opinion its financial condition will 
warrant, to remove a dangerous grade crossing, which 
it has failed to remove as required by the act, is within 
the police power of the State.—NEW YorRK & N. E. R. 
Co. Vv. TOWN OF BRISTOL, U. 8. S. C., 148. C. Rep. 437. 


19. CONTRACT—Lotteries.—When an organization is- 
suing a lottery ticket puts on the back of it an offer of 
a reward to any person producing any such ticket 
which has not been promptly cashed by such organiza- 
tion on presentation to it, held, that such offer of re- 
ward is founded on, and had been made in affirmance 
of, the illegal contract represented by the face of the 
ticket, and to secure the performance of that contract, 
and is itself illegal and void.—DIECKHOFF V. E. Fox 
& Co., Minn., 57 N. W. Rep. 930. 


20. CONTRACT — Agency.—Although an agreement of 
agency for the sale of land is adjudged revocable, it is 
held, further, that where the revocation is effected by 
a sale of the land by the owner, and within the time 
which was to be allowed the agent to make the sale, 
the owner will be liable for damages sustained by the 
agent by such a revocation.—GREEN V. COLE, Mo., 24 
S. W. Rep. 1058. 





21. CONTRACT FOR SERVICES—Performance.—Where a 
person, contracting to render personal services fora 
specified time, after rendering part of the services 
breaks the contract, his employer is not liable for the 
services rendered.—TIMBERLAKE V. THAYER, Miss., l4 
South. Rep. 446. 

22. CONTRACT — Building Contract — Architect's Cer 
tificate.—In an action to recover the last payment on 
a building contract, providing for such payment on 
the architect’s certificate that the work is complete, a 
complaint neither averring that such certificate has 
been procured, northat it is unreasonably withheld, 
is insufficient. — WEEKS V. O’BRIEN, N. Y., 36 N. E. 
Rep. 185. 


23. COPYRIGHT—Photographs.—One who photographs 
an actress in her public character, free of charge, with 
the understanding that she is to have as many photo- 
graphs as she desires, to do with as she may please, is 
the owner of the photograph and negative, and has 


the right to secure a copyright for his own exclusive 


benefit ; and her right does not extend to making cop- 
ies, or permitting others to do so for their own benefit. 
—PREss PUB. Co. Vv. FALK, U.S.C. C. (N. Y.), 59 Fed. 
Rep. 324. 


24. CORPORATIONS—Certificate of Stock as Pledge.— 
Where, upon maturity and non-payment of the loan, 
the pledgee, with assent of the pledgor, transfers such 
stock to athird person, for a less sum than it was 
pledged to secure, and there is no proof that the stock 
pledged was worth more than that sum, it is held that 
the pledgee is not liable for a conversion of the stock, 
the debt still remaining unpaid.—MCCLINTOCK v. CEN- 
TRAL BANK OF KANSAS CITY, Mo., 248. W. Rep. 1052. 


25. CORPORATION — Fraudulent Procurement of Sub- 
scription. — Where a subscription to the capital stock 
of a corporation was procured by fraud of the corpo- 
ration, and the subscriber discovered the fraud without 
laches, and repudiated the contract ina reasonable 
time after the discovery of the fraud, and before the 
execution by the corporation of an assignment for 
benefit of creditors, such facts constitute a defense to 
an action by the assignee against the subscriber for 
his subscription, though the creditors gave credit to 
the corporation onthe faith of such subscription.— 
SAVAGE V. BARTLETT, Md., 28 Atl. Rep. 414. 


26. CORPORATION — General Manager—Scope of Em- 
ployment. — The general manager of a mining and 
reduction company employed men to open a mine of 
his own, and to construct a wagon road and ore chute 
from such mine to the company’s reduction mill, 
transferred miners and tools from the company’s mine 
to his own, reduced his ore at the company’s mill, and 
sold it mixed with ore from the company’s mine: Held 
that, as he acted within the scope of his employment, 
though without the knowledge and in fraud of the 
company, the company was liable for the wages of 
men who were employed by himin the name of the 
company, and who believed that tiiey were serving the 
company when working for him.—ORE MINING & MILL - 
InG Co. v. KaIsER, Colo., 35 Pac. Rep. 677. 

27. CORPORATIONS — Stockholders. — A stockholder 
may sue to enforce a claim of the corporation against 
its managing officer for diversion of funds, when its 
assignee in insolvency refuses to do so. — STREIGHT V. 
Junk, U. 8. OC. C. of App., 59 Fed. Rep. 321. 

28. COVENANT AGAINST INCUMBRANCES — Breach.—A 
vendor of land subject to a valid mortgage not excepted 
from the operation of the covenant against incum- 
brances may recover from the vendor the sum she 
paid for its discharge in excess of what she agreed to 
pay for the purpose.—CORBETT V. WRENN, Oreg., 35 
Pac. Rep. 658. 

29. CRIMINAL EVIDENCE—Murder—Ordeal.—Evidence 
thatthe defendant refused to touch the body of the 
murdered man atthe morgue, at request of a person 
who was prompted by an old superstition, was imma- 
terial, but its admission was not prejudicial to defend- 
ant.—STATE V. WISDOM, Mo., 248. W. Rep. 1047. 
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30. CRIMINAL Law—False Pretenses.—On a trial for 
obtaining a deed by false pretenses it appeared that 
prior to obtaining the deed set out in the indictment 
the prosecuting witness and her husband gave defend- 
ant a quitclaim deed of the same premises, which also 
contained a general power of attorney, but such deed 
was not acknowledged: Held, that the court properly 
refused to charge that if such deed was given to de- 
fendant prior to the deed set forth in the indictment 
the jury must acquit.—STaTE V. ALEXANDER, Mo., 248. 
W. Rep. 1060. 

31. CRIMINAL PRACTICE — Murder. — An indictment 
charging that defendant attempted to commit an of- 
fense, to-wit, to poison A, and in such attempt did an 
overt act towards the commission of the offense, to- 
wit, delivered, knowingly and willfully,to A, a pill 
containing a large quantity of deadly poison, and 
solicited A to swallow it, with intent to murder A, 
sufficiently alleges an attempt to murder by poison.— 
BITTLE V. STATE, Md., 28 Atl. Rep. 405. 

32. CRIMINAL PRACTICE — Murder—Indictment.—An 
indictment charging an accessory with having will- 
fully and feloniously advised and encouraged the 
principal tocommit the murder, “in manner and form 
as aforesaid” is sufficient, where the indictment has 
previously charged the principal with having com- 
mitted the murder “with malice aforethought, pre- 
meditation, and deliberation.”—JONES V. STATE, Ark., 
24S. W. Rep. 1073. 

33. CRIMINAL TRIAL—Impeachment of Verdict.—The 
affidavit of a juror that he was not satisfied of the 
prisoner’s guilt, and only consented tothe verdict in 
the belief that the recommendation to mercy would 
secure a pardon or commutation of sentence, cannot 
be considered to impeach the verdict.—STATE Vv. BEN- 
NETT, 8. Car., 18S. E. Rep. 886. 

44. DEATH BY WRONGFUL ACT—Action by Parent.—Ex- 
emplary damages cannot be recovered in an action un- 
der Code Proc. § 139, for the death of a child.—ATROPS 
v. COSTELLO, Wash., 35 Pac. Rep. 620. 

35. DEED — Community Property.—A deed of com- 
munity property by a surviving wife, though executed 
before she qualifies as survivor, conveys the whole 
community estate, if it is not delivered till after she 
qualifies.—CULP V. JONES, Tex., 248. W. Rep. 1123. 

36. DEED — Reformation.—The mother of H and G 
exchanged their land for a lot, and took the deed to the 
lot in her own name, after H became of age, but with- 
out her knowledge. Afterwards the mother executed 
to such children a deed to the lot, reserving a life es- 
tate, on condition that she paid the taxes, insurance, 
and cost of repairs. H was not present when such 
deed was executed, but she received and kept it, and 
did not dispute her mother’s right to possession of the 
lot for 10 years: Held, that H was not entitled to have 
such deed reformed by striking out the clause reserv- 
ing the life estate to the mother.—HuURTO V. GRANT, 
Iowa, 57N. W. Rep. 898. 

37. EASEMENT—Exception or Reservation.—A deed of 
arailroad right of way, releasing allclaim for dam- 
ages, but ‘‘reserving”’ to the grantor a private crossing 
over the track along the course of a previously exist- 
ing cartway, excepts the cartway from the grant, and 
does not createa newright in the grantor by way of 
reservation, and hence the word “heirs” is not neces- 
sary to make the easement of crossing perpetual.— 


HAMLIN V. NEW YORK &N. E.R. Co., Mass., 36N.E.- 


Rep. 200. 

38. ELECTIONS — Ballot Law — Marks.—Act March 6, 
1891, § 45, provides that a voter shall indicate his candi- 
dates by stamping the square immediately preceding 
their names, provided, if he desires to vote for all the 
candidates of one party, he may place the stamp in the 
large square atthe head of its list; that, if he places 
the stamp in the large square, he shall not stamp the 
ballot elsewhere, unless there be no candidate for some 
office on the list of such party, when he may indicate 
his candidate for such office by a stamp on another 
list, in the square opposite the name ofa candidate 





for such office; that a stamp in violation of the act 
shall be a distinguishing mark. Section 52 provides 
that a ballot bearing any distinguishing mark or mu- 
tilation shall be void, and not counted: Held, that the 
act was mandatory, and that a ballot marked in viola- 
tion of it would not be counted, though there was no 
evidence of corrupt motive.—SEGO V. STODDARD, Ind., 
36 N. E. Rep. 204. 


39. EMPLOYER AND EMPLOYEE — Discharge for Dis- 
obedience.—The neglect or refusal of an employee to 
obey the directions of his employer as tothe manner 
of performing his work, andthe materials which he 
should use, is a breach of contract which justifies his 
discharge.—MATTHEWS V. PARK BROS. & CO., Penn., 28 
Atl. Rep. 435. 


40. EVIDENCE — Fraudulent Conveyances.—Where a 
merchant, to the prejudice of his creditors, has trans- 
ferred his stock of goods to his brother in payment of 
an alleged indebtedness, the fact that he failed to men- 
tion anysuch indebtedness in making a confidential 
statement to a commercial agency several months be- 
fore is admissible as bearing on the existence of such 
debt, although the statement was never brought to the 
notice of his creditors.—SHAUER V. ALTERTON, U.S. 8. 
C., 148. C. Rep. 442. 

41. EXECUTION — Levy.—A judgment creditor of a 
partner cannot take in execution any specific article 
of the partnership property, but must levy on the in- 
terest of the partner in the entire assets.—BLUMEN- 
FELD V. SEWARD, Miss., 14 South. Rep. 442. 

42. FEDERAL COURTS — Federal Questions — Judg- 
ments.—The dismissal by the Supreme Court of an ap 
peal from a State Supreme Court on the ground that a 
local question decided was broad enough to dispose of 
the case, independent of any federal question, is con- 
clusive in a subsequent suit in a Federal Court involv- 
ing the same facts and questions, and the alleged fed- 
eral question will not be considered.—KINGMAN V. 
HOLTHADS, U.S. C. C. (Mo.), 59 Fed. Rep. 305. 

43. FEDERAL COURTS— State Decisions— Taxation. — 
The Federal courts are bound to follow State decisions 
in relation to all proceedings for the collection of State 
taxes, and the effect to be given to tax deeds, unless 
it is claimed that some right protected by the federal 
constitution has been invaded.—LEWISs V. MONSON, U. 
8.8. C., 148. C. Rep. 424. 

44. FEDERAL COURTS— State Courts — Federal Ques- 
tion.—A decision by the highest court of a State con- 
struing its own prior judgment, and holding that a 
party thereto has not been guilty of a contempt, is not 
an appealable final judgment, nor does it involvea 
federal question warranting a review in the United 
States Supreme Court.—NEWPORT LIGHT CO. Vv. CITY 
OF NEWPORT, U.S. 8.0.,148. C. Rep. 429. 

45. FEDERAL CouRTSs—Jurisdiction—Indian Reserva- 
tions.—Independently of any question of title in such 
case, the federal courts have jurisdiction of crimes 
committed by Indians on the reservation; for, regard- 
ing them as the wards of the nation, the United States 
has full power to pass such laws as may be neces- 
sary to their full protection in their person and prop- 
erty, and to punish all offenses committed against 
them or by them within the reservation.— UNITED 
STATES V. THOMAS, U.S. 8. C., 148. C. Rep. 426. 

46. GARNISHMENT—Courts.—The defendants in a suit 
in which full jurisdiction has been acquired are not 
amenable to garnishee process by which another court 
attempts to reach the subject of the action, in a suit 
against the plaintiff.—Mack v. WINSLOW, U. 8. C. C. 
of App., 59 Fed. Rep. 316. 

47. GIrTs—Validity.—A promise without considera- 
tion, to pay another a certain amount after the prom- 
isor’s death, intended to operate asa gift after such 
death, cannot be enforced against the representatives 
of the promisor.— HOLMES V. ROPER,N. Y., 36 N. E. 
Rep. 180. 

48. HIGHWAYS — Prescription.— The existence of a 
highway by prescription is not shown by evidence of 
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an indefinite and indiscriminate use of a wide extent 
of open prairie and the various wagon tracks thereon 
during the prescriptive period. — FRIEL Vv. PEOPLE, 
Colo., 35 Pac. Rep. 676. 

49. HOMESTEAD—Acquisition.—To ase a house as a 
home is to act with regard to itin that manner; and 
when the head of a family, owning no other residence, 
purchases the site of an intended home, and begins 
the erection of a dwelling house thereon, with the in- 
tent by so doing to establish a place of abode for him- 
self and family, which intention is followed by such 
occupancy as soon thereafter as the house, under the 
circumstances, can be completed, he is so acting, and 
the requirements of our statute have been answered, 
and the property is impressed with the homestead 
character before such house is completed and actually 
oceupied by the family of the owner.—KINGMAN V. 
O’CALLAGHAN, 8. Dak., 57 N. W. Rep. 912. 

50. INFancy—Contract—Disafiirmance.—Where an in- 
fant 17 years old, obtains a policy of insurance, upon 
which he pays the premium, and makes several semi- 
annual payments during his minority, but disaffirmes 
the contract immediately upon his becoming of fufl 
age, and offers to surrender the policy to the in- 
surance company, and demands the return of the 
money so paid, he can, in case of refusal, maintain an 
action for its recovery.—JOHNSON V. NORTHWESTERN 
MoT. LIFE Ins. CO., Minn., 57 N. W. Rep. 934. 


51. INJUNCTION—Action on Bond.—Where defendant re- 
covered final judgment in an injunction suit, and thus 
dissolved a preliminary injunction which plaintiff had 
obtained by giving bond, defendant could not recover 
his attorney’s fees in an action on the bond, since 
they were incurred in the suit, and not in an attempt 
to dissolve the preliminary injunction.—SaNn DIEGO 
WATER CO. V. PACIFIC COAST STEAMSHIP CO., Cal., 85 
Pac. Rep. 651. 


52. INSURANCE—Non-payment of Note.—In an action 
on an insurance policy, where the issue is whether 
the company waived a condition of forfeiture for non- 
payment of the premium note, and plaintiff proves 
that he asked the local agent for an extension, and 
that the latter stated that he would communicate with 
the general office and promptly inform plaintiff of the 
reply, further evidence by plaintiff, that he relied on 
the local agent to inform him if the payment should 
be insisted on, is not objectionable as being intended 
to elicit plaintiff’s motive in not paying.—EasT TEXas 
FIRE INS. Co. V. PERKEY, Tex., 248. W. Rep. 1080. 


53. INSURANCE — Condition of Policy.—If an insur- 
ance company, with knowledge of facts which render 
a policy voidable by them, deliberately claim and ex- 
ercise a right which they can claim and exercise only 
by virtue of such policy, they thereby waive the right 
to avoid on account of such facts.—ENOSs Vv. 8ST. PAUL 
FIRE & MARINE INS. Co., 8. Dak., 57 N. W. Rep. 919. 


54. JUDGMENT—Reduction of Verdict.—One who con- 
sents to the reduction of a verdidt in his favor, upon 
the court’s statement that unless he does soa new 
trial will be granted,and also upon the deféndant’s 
promise to immediately pay the judgment to be en- 
tered, is bound thereby, when the arrangement has 
been fully carried out, even ifthe court was without 
power to grant a new trial or reduce the judgment.— 
LEWI8 V. WILSON, U.S. S. C., 148. C. Rep. 419. 

55. LACHES—What Constitutes.—Where a party has 
slept upon his claim or cause of action for a period of 
more than 483 years, without any reasonable explana- 
tion of the cause of delay, the claim should be deemed 
stale, and his laches constitute a bartohis maintain- 
ing an action thereon.—TAYLOR V. WHITNEY, Minn., 
57 N. W. Rep. 937. 

56. LANDLORD AND TENANT—Recovery of Possession. 
—In summary proceedings by the landlord to recover 
the possession of land from a tenant, because his lease- 
hold term had expired, the tenant is entitled to a trial 
by jury, notwithstanding the passage of the act of 
April 23, 1888.—F RY V. MYERS, N. J., 28 Atl. Rep. 425. 





57. LANDLORD AND TENANT—Repairs—Covenant.—In 
a lease of the lower story ofa building, the lessee’s 
express covenant to repair the leased room to suit his 
particular business does not imply a covenant by the 
lessor to make general necessary repairs.—JONES V. 
MILLSAPS, Miss., 14 South. Rep. 440. 

58. LIFE INSURANCE — Release — Warranty.—A bene- 
ficiary’s release of liability on a life policy may be im- 
peached by proofthat the company’s agent, who had 
also been insured’s man of business, read the bene- 
ficiary a fictitious doctor’s letter, falsely stating the 
cause of death, told her that insured had made false 
statements in her application, and that she could not 
recover, and thatthe beneficiary signed the release 
relying on said letter and representations.—SILK v. 
MUTUAL RESERVE FUND LIFE As8s’N, Penn., 28 Atl. 
Rep. 445. 

59. LIMITATION—Running Statute.—After the petition 
has been filed, the statute of limitations does not con- 
tinue to run on a cause of action, against a corpora- 
tion, which accrued before it was placed in a receiver’s 
hands, though the receiver was improperly joined as a 
defendant, and though, by mistake, process was served 
on him instead of on the corporation.—INTERNATIONAL 
& G. N. R. CoO. Vv. MCCULLOCH, Tex., 248. W. Rep. 1101. 

60. LIMITATION—When Statute Begins to Run.—One 
who collects money ona policy of insurance for the 
beneficiary, without any right to retain it, or any trust 
duty to discharge in respect to it, is liable to an action 
by the beneficiary for its recovery without any pre- 
vious demand; and hence the beneficiary’s right of ac- 
tion accrues when the money is collected.—Woopn v. 
YounG, N. Y., 36 N. E. Rep. 193. 

61. LIMITATION OF ACTIONS — Acknowledgment.—An 
order by a debtor, to athird person,to deliver to the 
creditor a county warrant,is not an acknowledgment 
in writing of the indebtedness, within the meaniag of 
Code 1880, § 2670, barring actions in three years on un- 
written contracts not acknowledged in writing signed 
by the debtor.—FOOTE Vv. FARMER, Miss., 14 South. 
Rep. 445. 

62. MARRIED WOMAN—Charge on Separate Estate.— 
Where the notes of a married womanare a charge on 
her separate estate, a lien is fixed onsuch separate 
estate, or her equitable interest therein, and a lis pen- 
dens created, on the filing of a proper bill in the chan- 
cery court to subject such separate estate, describing 
it, to the satisfaction of the notes, and the suing out of 
a summons to answer.—JORDAN V. EVERETT, Tenn., 24 
S. W. Rep. 1128. 


68. MASTER AND SERVANT—Defective Ways — Negli- 
gence.—A temporary staging erected by a building 
contractor on the land of a third person, and used by 
the masons in their work on the building, is not a part 
of the contractor’s ways or works, within the meaning 
of St. 1887, ch. 270, § 1, cl. 1, which renders a master liable 
for injuries to a servant, caused by a defect in the 
ways or the works used in his business.—BURNS V. 
WASHBURN, Mass., 36 N. E. Rep. 199. 


64. MASTER AND SERVANT—Safe and Suitable Appli- 
ances.—A master, in furnishing a servant with tools and 
appliances, is liable only for any such defects in them 
28 might be guarded against by the exercise of reason - 
able care.—NUTT V. SOUTHERN Pac. Rr. Co., Oreg., 35 
Pac. Rep. 653. 


65. MECHANICS’ LIEN—County Property.—The public 
buildings of a county are wholly exempt from the 
operations of the mechanic's lien law, and cannot be 
sold under execution or other process.—HALL’Ss SaFE & 
Lock Co. v. SciITEsS, W. Va.,18 S. E. Rep. 895. 

66. MINES AND MINING— Liens.—Gen. St. 1883, Lien 
Act, § 7,as amended by Laws 1889, giving to persons 
who do work on mining property operated by lessees 
a lien for their labor, unless the owner files for record, 
“before the commencement of work under the lease,” 
a notice that the property is being worked undera 
lease does not apply where the lease was executed 
and the work was performed before the passage of the 
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act.—GARDNER V. RESUMPTION MINING & SMELTING CO., 
Colo., 35 Pac. Rep. 674. 

67. MINES AND MINING—Location and Acquisition.— 
It is not necessary that a separate discovery, separate 
marking of boundaries, separate recording, and sepa- 
rate work should be made and performed on each of the 
20 acres contained in a 160-acre placer claim, authorized 
by Rev. St. U. S. § 2830, to be located under one location 
by an association of persons.—MCDONALD v. MONTANA 
Woop Co., Mont., 35 Pac. Rep. 668. 

68. MINES AND MINING—Town-Site Patent.—In order 
to except mineral lands from the operation of a town- 
site patent, they must be known to be valuable for 
mining purposes at the date when the patent takes ef- 
fect; and It is not sufficient that they have once been 
valuable for mining purposes, or are afterwards dis- 
covered to be still valuable therefor.—DowWER Vv. RICH- 
ARDS, U.S. 8. C. 148. C. Rep. 452. 

69. MORTGAGE FORECLOSURE — Title of Purchaser.— 
The title acquired by a purchaser at a mortgage fore- 
closure sale is superior to that ofthe grantees of the 
mortgagor under a deed subsequent to the execution 
and record of the mortgage, though such grantees were 
not made parties to the foreclosure proceedings.— 
BRADFORD V. KNOWLES, Tex., 24 8. W. Rep. 1095. 

70. MUNICIPAL CORPORATIONS—Contracts—Gas Com- 
panies.—When a municipal council is authorized by 
statute to contract for a period not exceeding 10 years, 
its contract for 20 years, or foran indefinite time, 
cannot be sustained as acontract for 10 years, but is 
entirely void.—MANBATTAN TRUST CO. v. CITY OF Dayr- 
TON, U. 8. C. C. of App., 59 Fed. Rep. 227. 

71. MUNICIPAL CORPORATIONS—Division of Wards.— 
Under a title concerning the division of wards in cities, 
a statute may contain provisions for the representa- 
tion of the new wards inthe municipal government.— 
STATE V. ATLANTIC CITY, N. J., 28 Atl. Rep. 427. 

72. MUNICIPAL CORPORATIONS — Incorporation.—Act 
March 8, 1883, § 2, which permits the laying out of towns 
and cities in any part of the ‘‘outlots” of Clarksville, 
but which provides ‘‘that the inlots of the old town 
shall always be known by the name of Clarksville, and 
no city or town shall ever be laid out or established 
upon any part of the inlots of said town, without the 
consent of at least three-fourths of all the voters resi- 
dent in said finlots,” does not affect the right of the 
trustees of Clarksville to re-incorporate, without the 
consent of three-fourths of the voters, under Rev. St. 
1881, § 3316, governing the incorporation of towns.— 
STATE V. HERTSCH, Ind., 36 N. E. Rep. 213. 


73. MUNICIPAL CORPORATIONS— Public Improvements. 
—Where acity charter directs that certain paving or 
other work shall be awarded tothe lowest responsi- 
ble bidder who offers the terms most advantageous to 
the city, it is illegalto divide the work between the 
highest and lowest bidder.—STATE V. BOARD OF STREET 
& WATER COMm’RS OF JERSEY CITY, N.J., 28 Atl. Rep. 424. 


74. MUNICIPAL CORPORATIONS—Public Improvements. 
— A committee of the city council, entering into a con- 
tractfor the construction of asewer with the lowest 
bidder, had no authority to change the terms of the ac- 
cepted bid by inserting an additional item therein, in 
violation of an ordinance requiring all contracts for 
public improvement to be let to the lowest bidder; and 
the city council cannot collect the amount of such ad- 
ditional item from the abutting owners.—SMITH V. 
CITY OF PORTLAND, Oreg., 35 Pac. Rep. 665. 


75. MUNICIPAL CORPORATIONS—Public Improvements. 
—The Indiana statute providing that whenever it shali 
be deemed necessary to construct any public improve- 
ment the council shall declare by resolution the neces- 
sity therefor, and state the kind, size, location, and 
terminal points, and publish notice thereof for a 
specified time, must be complied with before the coun- 
cil can order the improvement made. The mere pas- 
sage of an ordinance ordering the improvement, with- 
out the publication of such preliminary resolution, is 
not the equivalent thereof, and the making of the im- 





provement will be enjoined.—MICHIGAN CENT. R. Co. 
v. HUEHN, U.S.C. OC. (Ind.), 59 Fed. Rep. 335. 


76. NATIONAL BANKS—Fraudulent Representations.— 
A national bank is liable for fraudulent representa- 
tions made by it through its cashier to another bank as 
to the financial responsibility of a cnstomer.—NEVADA 
BANK OF SAN FRANCISCO V. PORTLAND NaT. BANK, U. 
8. C. C. (Oreg.), 59 Fed. Rep. 338. 

77. NEGLIGENCE—Blasting—Prima Facie Evidence.— 
Where an explosive used in blasting destroys all evi- 
dence of its management except that of persons inter- 
ested in avoiding liability, evidence that a person was 
killed by a rock which was hurled horizontally 940 
feet, or three times the usual distance, by a blast, is 
prima facie evidence of negligence in the management 
of the blast.—KLEPSCH V. DONALD, Wasbh., 35 Pac. Rep. 
621. 

78. NEGLIGENCE—Defective Highways.—In an action 
for personal injuries sustained through a defect ina 
highway, evidence that the plaintiff knew nothing of 
the defect, and that the night of the accident was very 
dark, is sufficient to show that he was not guilty of 
negligence contributing to the injury.—CHISHOLM Vv. 
STATE, N. Y., 36 N. E. Rep. 184. 

79. NEGOTIABLE INSTRUMENTS—Bona Fide Holder.— 
One who had contracted for the purchase of land at 
30 cents an acre, with the understanding that he 
should be allowed a rebate of 5 cents an acre, asso- 
ciated two other persons with him in the enterprise, 
who knew nothing of the rebate. He executed his 
notes for a part of the purchase price, and the vendors 
indorsed them back to him on account of the rebate: 
Held that, so far as the associate purchasers were con- 
cerned, the notes must be considered as discharged by 
their indorsement back to the contracting purchaser, 
and that his subsequent indorsee before maturity with 
knowledge of the fraud attempted to be perpetrated 
on the associates by the rebate contract could not re- 
cover from them on the notes.—KNEELAND V. MILES, 
Tex., 248. W. Rep. 1113. 


80. NEGOTIABLE INSTRUMENTS—Bona Fide Purchaser. 
—In an action against the maker ofa promissory note, 
which the payee had obtained by fraud, a verdict was 
properly directed for plaintiff, who discounted the 
note for value, where defendant’s testimony failed to 
show that plaintiff knew of the fraud or participated 
in the proceeds thereof.—HOaTs Vv. ASCHBACH, Penn., 
28 Atl. Rep. 437. 

81. OFFICER— Liability for Death.—A description, in 
a judgment for the possession of land, and in the writ 
of restitution, by reference to certain buildings, in- 
cludes the land on which they are situated, notwith- 
standing anerrorin the description by government 
subdivisions; and the officer executing the writ is not 
liable as a trespasser for the killing of one resisting 
him in his attempt to obtain possession of the build- 
ings.—BURNHAM v. STONE, Cal., 35 Pac. Rep. 627. 

82. PAYMENT—Acceptance of Check. — On an issue 
whether acheck indorsed by defendant to plaintiff 
was accepted as payment of defendant’s debt to him, 
plaintiff testified that he took the check expecting it 
would be paid, and that the money would go in pay- 
ment of plaintiff's debt; that he did not take it as a 
payment of the debt, “but only as a way of paying it.” 
Defendant testified that he gave the check in payment 
of the debt; that plaintiff made no objection, but said 
that ‘‘this was good for it.” Plaintiff receipted the 
debt, and delivered up defendant’s notes therefor: 
Held, that the check was accepted as payment.—KIRK- 
PATRICK V. PURYEAR, Tenn., 248. W. Rep. 1130. 

83. PARTNBRSHIP—Community Property.—Where the 
interest of a deceased partner in a firm is community 
property of himself and his widow, and thereis no 
necessity for administration on his estate, the widow, 
as survivor of the community, may sue the surviving 
partner for an accounting, orenter into an agreement 
for arbitrating the matter, without joining her minor 
children.—CHAMBERS V. KER, Tex., 24S. W. Rep. 1118. 
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84. PARTNERSHIP — Counterclaim. — Defendant may 
counterclaim for goods sold and delivered to a part- 
nership on the individual credit of plaintiff, one of the 
partners.—BROWN V. FRESNO RAISIN CO., Cal., 35 Pac. 
Rep. 689, 

85. PARTNERSHIP — Sale by Surviving Partners.— A 
creditor of an insolvent partnership may set aside a 
sale by surviving partners of the firm property in pay- 
ment of a partner’s individual debt.—HILL Vv. DRAPER, 
Ark., 24S. W. Rep. 10%. 

36. PARTNERSHIP — Surviving Partner. — Where, in 
case of the death of a partner, there is not enough per- 
sonal property to pay the firm debts, then the surviv- 
ing partner has the right to sell sufficient real prop- 
erty for such purpose; and if he does so in good faith, 
and for a valuable consideration, but without first ob- 
taining an order fromthe court, such sale passes the 
equitable title of the premises to the purchaser, amd 
the devisees or heirs can be compelled to convey the 
legal title. —BARTON V. LOVEJOY, Minn., 57 N. W. Rep. 
935. 

87. PosT OFFICE—Obscene Sealed Letters.—The word 
“notorious,” when written on the outside of a letter, 
after the name ofthe person addressed, as follows, 
“Room 32, Pease House, Front St., City, The Notorious,” 
ie not “obviously intended to reflect injuriously on the 
character or conduct of another,’ andthe mailing of 
such letter is therefore not within the prohibition of 


the statute. — UNITED STATES V. JARVIS, U.S. D.C. 
(Wash.), 60 Fed. Rep. 357. 
88. POST. OFFICE — Obscene Sealed Letters. — The 


mailing of an obscene private sealed letter is not within 
the prohibition of Rev. St. § 3898, even as amended 
September 26, 1888, by inserting the word “letter;” for 
all the enumerating words are limited by the conclud 

ing words ‘‘or other publication.’”’ — UNITED STATES V. 
WARNER, U.S. D. C. (Wash.), 59 Fed. Rep. 355. 

89. PRINCIPAL AND SURETY—Payment under Mistake. 
—Where a surety on the general bon’ of a county 
treasurer wakes a payment to the obligee to avoid 
suit, knowing that the default of his principal was 
greater than the amount paid, which was unknown to 
the obligee. but under the mistaken belief that the 
bond secured school funds as well as the general 
county fund, he cannot,on the ground of mistake or 
cercion, recover the amount paid in excess of the de 
fault as to the general fund.—Pass V. BOARD OF SUP’RS 
OF GRENADA COUNTY, Miss., 14 South. Rep. 447. 


90. PUBLIC LAND—Headright Certificates.— The right 
of the owner of a headright certificate to land located 
therewith is not affected by the fact that other locations 
made with a duplicate of the certificate, issued toa 
person who had noright to the certificate, were not 
abandoned, and the certificate floated.—HOUSTON & T. 
C. Ry. Co. v. CARTER, Tex., 24S. W. Rep. 1102. 

91. PUBLIC LANDS—Record.—The receiver's certificate 
of the entry and purchase of the land described therein 
is evidence of title in the person making the purchase 
(Gen. St. 1883, § 1310), and as such is entitled to record 
under section 215, which provides for the recording of 
“all deeds, conveyances, and agreements in writing of, 
or affecting title to, real estate.”—DALLEMAND V. MAN- 
NON, Colo., 35 Pac. Rep. 679. 

92. PUBLIC LANDS—Settlement Rights.—A purchase of 
the improvements of a settler on public lands confers 
no settlement right on the purchase, as such right is 
not transferable. — SPROAT V. DURLAND, Okla., 35 Pac. 
Rep. 682. 

93. QUIETING TITLE — Adverse Possession. — After 
color of title created by a tax deed valid on its face has 
ripened into good title by virtue of the statute of lim. 
itations, the owner of such title, if in possession, may 
maintain a suit to quiet title as against the holder of 
the patent title —WaALKER V. CONVERSE, IIl., 36 N. E. 
Rep. 202. 

94. QUIETING TITLE — Parties. — Rev. St. 1981, § 2491, 
gives a surviving wife one-third of all tbe real estate 
of which her husband may have beer se ised in fee 





simple at anytime during the marriage, and in the 
conveyance of which she may not have joined. Elliott’s 
Supp. § 2143, provides that, in actions to quiet title, all 
persons who have, or claim to have, or appear of rec- 
ord to have, any interestin or lien on the land, shall 
be made defendants: Held that, where a married man 
conveyed land by deed in which his wife did not join, 
and the land was afterwards sold for taxes, such wife 
was a necessary party to an action by the purchaser at 
the tax sale to quiet the title. THOMPSON V. MCCORKLE, 
Ind., 36N. EK. Rep. 211. 

956. QUO WARRANTO.—In a proceeding by information 
in the nature of « que warranto it is the title of the de- 
fendant that is alone put in issue.—STATE V. FRASER, 
N.J., 28 Atl. Rep. 434. 

96. RAILROAD COMPANIES — Change of Location. — 
Where the right to change its route has been granted 
unconditionally to a railroad company, and it has 
abandoned the former location, it owes no duty to 
bridge or fill up a cutin such location.—ALABAMA & V. 
R. Co. v. Mayor, ETC. OF TOWN OF BRANDON, Miss., 14 
South. Rep. 438. 

97. RAILROAD COMPANY—Contributory Negligence.— 
Failure to look for an approaching engine, in plain 
view for halfa mile, before crossing a track, is con- 
tributory negligence in a woman who has deprived 
herself ofthe powerto bheur the engine by covering 
ber head with a nubia, though the proper signals were 
not given, and the engine was rupnipg atan unlawful 
rate of speed.—TEXAS & P. Ry. CO. V. FULLER, Tex., 
24S. W. Rep. 1090. 

98. RAILROAD COMPANY—Conveyance of Right of Way. 
—A conveyance toa railroad company of a right of 
way over the grantor’s land, for its road, as already 
constructed and operated, to enable the company to 
use itas it wasthen using it, bars the grantor’s right 
to demages for injury to his land, caused by the main- 
tenance and operation of a defective bridge thereon, 
constructed before the execution of the conveyance.— 
MCDONALD V. SOUTHERN CALIFORNIA Ry. Co., Cal., 35 
Pac. Rep. 643. 

99. RAILROAD COMPANIES—Killing Stock—Neglect to 
Fence.—The fact that the place at which plaintiff's 
horse entered defen‘ant’s railroad track and was 
killed was but 470 feet distant from a switch used by a 
factory near by goes not conclusively show that the 
maintenance of a fence at such place would so materi- 
ully interfere with the operation of the switch as to 
excuse the failure to maintain it.—TOLEDO, ST. L. & K. 
C. R. Co. Vv. FLY, Ind., 36 N. E. Rep. 215. 

100. RAILROAD COMPANY — Lien — Priorities.—Under 
Laws, 1889, p. 75, which confers on a subcontractor 
performing work for a contractor of any railroad com 
puny alien onthe road to the amount of the contract 
price, on serving notice of his lien onthe company, 
such lien attaches only forthe amount actually due 
the contractor from the company atthe time the no 
tice is served; and hence a judgment creditor of the 
contractor, who has garnished the company for the 
amount due the contractor, is entitled to priority over 
a subcontractor who afterwards files his notice of lien 
with the company.—COLEMAN OREGONIAN R. CO., 
Oreg., 35 Pac. Rep. 656. 

101. RAILROAD COMPANY — Negligence — Rules.— 
Plaintiff counted on the absence of a rule that a person 
uncoupling cars should alone give the signal for the 
necessary movement of the train while so engaged; 
but it appeared that there were printed rules prescrib 
ing the signals for such train movements, and a long- 
established custom among the employees to the same 
effect asthe rule which plaintiff demanded: Held, in 
the circumstances stated in the opinion, that the ab- 
sence of such a formal rule could not reasonably be 
found to be the cause of plaintiff's injury.—RUTLEDGE 
v. Missouri Pac. Ry. Co., Mo., 248. W. Rep. 1053. 

102. Rks JuDICATA — Extrinsic Evidence.—When, in 
order to make a judgment res adjudicata upon issués of 
fact in another action between the same parties, resort 
s had to extrinsic evidence, to show that such issues 
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were actually litigated and determined, the judgment 
record not showing that, it must be madeto appear 
that the determination of such issues was necessarily 
involved in the decision resulting in the judgment.— 
IRISH AMERICAN BANK V. LUDLUM, Minn.,57 N. W. Rep. 
927. 

103. SALES—False Representations.—Where the de- 
fense to an action for the price of goods was that they 
were not as represented, and that they had to be re- 
paired befere use, and there was evidence that they 
were of some value, the court properly gave judgment 
for the purchase price, less the amount expended in 
repairs, on defendants’ failureto show how much less 
than the purchase price their value was.—DOLAN V. 
JOHN DOUGLAS CO., Colo., 35 Pac. Rep. 670. 

104. SALES — Warranties — Pleading.—Machinery was 
sold under a contract which, after guarantying opera- 
tiveness, economy, durability, and horse power, fur- 
ther provided that the purchasers should use fair and 
honorable means to satisfy themselves, before the de- 
ferred payments fell due, that the machinery was 
working to “their satisfaction,” and, if it was not, 
should notify the seller to comply with the contract in 
60 days, in default whereof they might either declare 
the contract “full paid,’ or have a return of money al- 
ready paid, and damages, after which the seller could 
remove the machinery: Held that, in suing upon the 
contract, it was only necessary for the seller to allege 
delivery of the articles and the expiration of the time 
for the deferred payments, and any matters arising 
under the above provisions were matters of defense to 
be brought forward by the purchasers.—BUCKSTAFF V. 
RUSSELL & Co., U.S. 8. 0.,148. C. Rep. 448. 

105. SALE BY ASSIGNEE—Caveat Emptor.—There is no 
implied warranty upon a sale by an officer of the law.— 
JOHNSON V. LAYBOURN, Minn., 57 N. W. Rep. 933. 

106. SUNDAY LAWS.—A law prohibiting work on Sun- 
day does not violate Bill of Rights, art. 36, guaranty- 
ing religious liberty.—JUDEFIND V. STATE, Md., 28 Atl. 
Rep. 496. 

107. TAX TITLE.—One who seeks to cancel the tax 
title of another must show title, legal or equitable in 
himself.—WILKINSON V. HILLER, Miss., 14 South. Rep. 
442. 

108. TRESPASS TO TRY TITLE—Evidence.—In trespass 
to try title, though the evidence shows that plaintiff 
and defendant claim the land in dispute from a com 
mon source, defendant is not estopped from proving a 
superior outstanding legal title, beyond the common 
source, with which he is not connected.—RICE Vv. ST. 
Louis, A. & T, Ry. Co., Tex., 248. W. Rep. 1099. 


109. TRIAL—Change of Venue.—The court cannot, by 
rule, require a party applying for change of venue 
after the cause is assigned for trial, on account of 
local prejudice, of which he had no knowledge prior 
to such assignment, to show that he exercised due 
diligence to ascertain, before the assignment whether 
prejudice existed against him.—SPENCER Vv. SPENCER, 
Ind., 36 N. E. Rep. 210. 


110. TRIAL—Evidence.—In an action for services for 
drawing plans for a house, defendant having at- 
tempted to show that the agreement to pay depended 
on the acceptance and use of the plans, it isnot ground 
for reversal that plaintiff on rebuttal was permitted to 
show that the contract did not make recovery for the 
plans conditional on their use, though plaintiff might 
have given the evidence in making his case.—CHARLES 
Vv. VARIAN, Colo., 35 Pac. Rep. 772. 


111. VENDOR AND PURCHASER— Outstanding Title.— 
In ap action on a note given in part payment for the 
purchase price of land, pre-empted by plaintiffs and 
conveyed to defendant by warranty deed, evidence 
that subsequently a patent fora portion of the land 
was issued to a third person, and that it was placed on 
record, is sufficient proof of an outstanding superior 
title as to such person to warrant a proportionate 
abatement in the purchase price.—WARREN V. CLARK, 
Tex., 248. W. Rep. 1105. 





112. VENDOR AND VENDEE—Contract.—A contract for 
the sale of land for quarry purposes provided that the 
vendee should pay monthly installments on the price; 
that his neglect or refusal to pay installments for three 
months should nullify the contract, and forfeit all in- 
stallments paid; and that the vendee should have the 
right to quarry stone onthe land while the contract 
remained in force: Held, that time was of the essence 
of the contract, and that the vendee’s failure to pay 
installments for three months forfeited all his rights 
under the contract.—AXFORD V. THOMAS, Penn., 28 Atl. 
Rep. 443. 

113. VENDOR AND VENDEE—Sale of Land—Notice.—A 
purchaser of land by oral agreement cannot compela 
surrender of the title from a subsequent purchaser by 
deed with notice ; nor will the vendor’s written admis- 
sion, thereafter made, relate back to the oral sale so 
as to defeat his deed. The first purchaser’s only right 
isalien for his purchase money on land in his pos- 
session under the agreement.—ASHER V. BROCK, Ky., 
24.8. W. Rep. 1070. 

114. WATERS—Surface Water—Easement.—W here sur 
face water collected in a natural depression, partly 
on defendant’s land, but mostly on plaintiff’s, has been 
used by the latter for many years to float logs, his ad- 
verse user, for 10 years, of a dam to raise the water, 
gives him a right, as against defendant, to maintain 
the water at its artificial stage.—ALCORN V. SADLER, 
Miss., 14 South. Rep. 444. 

115. WATER COMPANIES—Rules.—In an action against 
the lessee of a city water-works for breach of contract 
to supply plaintiff with water, plaintiff cannot avail 
himself of the unreasonableness of defendant’s rules 
regulating the supplying of water, if he had notice of 
them, and made no complaint thereof to defendant.— 
THOMAS V. PETERSON, Tex., 24S. W. Rep. 1125. 

116. WATER COMPANIES — Validity of Contract.— 
Where, under and by virtue of powers granted in its 
charter, an incorporated city makes acontract with 
certain parties and their assigns to construct certain 
water. works, and to furnish the city with water for fire 
purposes, upon the payment of a stipulated sum by the 
city, and the parties proceed to construct such works, 
andthe same are accepted by the city, and the water 
supplied and puid for as stipulated fora series of years, 
the validity of the contract cannot be impeached or 
impaired by the enactment of a law by the legislature 
which went into effect three months after the contract 
was made.—BELLEVUE WATER CO. Vv. CITY OF BELLE- 
VUE, Idaho, 35 Pac. Rep. 693. 


117. WILLS—Contest — Res Judicata.—On petition by 
an heir for leave to appeal from a decree of the reg- 
ister admitting his ancestor’s will to probate, if the 
other heirs are not made parties, the court acquires no 
jurisdiction to settle the validity of the will, and ade- 
cree dismissing the petition does not bar the rights of 
the heirs to contest the will.—IN RE MILLER’S ESTATE, 
Penn., 28 Atl. Rep. 441. 

118. WILLs—Nature of Kstate.—Testator bequeathed 
certain bonds and deposits to his daughter, subject to 
an executory devise to his sister: Held, that the 
daughter, claiming under the will, could not establish 
her rights to take the deposits absolutely by showing 
titleto them in herself. —KUYKENDALL V. DEVECMON, 
Md., 28 Atl. Rep. 412. ; 

118. WILLS—Nature of Estate.—A devise to testator’s 
son for life, and ‘‘at his death the use and occupancy 
to be continued to his issue,” and, if none, then to the 
next of kin, and so onaslong asthe law will permit, 
vests the fee in the son.—ARMSTRONG V. MICHENER, 
Penn., 28 Atl. Rep. 447. 

120. WILL—Revocation— Cancellation.—A will must 
be deemed revoked when more thana third of the items 
thereof are canceled by testator, and others are thereby 
rendered unintelligible and repugnant.—DAMMANN V. 
DAMMANN, Md., 28 Atl. Rep. 408. 

121. WITNESS—Answers.—A witness may not answer 
a question by adopting the answer of another witness. 
—Eppy v. Lowry, Tex., 248. W. Rep. 1076. 
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